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CURRENT TOPICS 


The Budget 


THERE was little of immediate moment to solicitors in 
Mr. BuTLER’s Budget proposals this year: Some disappoint- 
ment, though perhaps less surprise, will undoubtedly be felt 
at his inability to implement any of the recent recommenda- 
tions of the Committee on Taxation of Retirement Provision, 
although his reference to this subject made it clear that there 
has been no decision in principle against them. Among 
positive measures which he foreshadowed, professional interest 
seems likely to concentrate on the estate duty changes, 
though their form and scope will not become clear until the 
Finance Bill is available, and they will in any event take effect 
only when the Bill becomes law. So far as disclosed by the 
Budget resolutions, they affect valuation of shares and assets 
under ss. 55 and 50 of the Finance Act, 1940, reduced rates 
on certain business assets, the limit for non-aggregation of 
free with settled property, and the treatment for duty 
purposes of policies of assurance not forming part of the 
deceased’s own estate. 


Shares of No Par Value 

THE Committee on Shares of No Par Value, appointed by the 
3oard of Trade in December, 1952, under the chairmanship 
of Mr. MontaGuE GEDGE, Q.C., has reported that both 
public and private companies should be allowed to issue 
ordinary shares of no par value if they wish to, but that 
they should not be compelled to do so. It is nine years since 
the Cohen Committee rejected this proposal, but inflation 
since then has vastly increased the difference between the 
nominal and the real value of shares, and the expression of 
dividends as a percentage of the nominal capital has created a 
false impression that excessive dividends are being paid. 
Preference shares are excluded because “a fixed dividend 
must have relation to the sum on which it is paid ”’ and a fixed 
sum must be repaid in winding up. It is felt that these 
factors are inconsistent with the concept of no par value. 
The Committee hold that it should not be permissible for a 
company to have its ordinary share capital partly in nominal 
value shares and partly in no par value shares, but that they 
should be allowed by special resolution (a) to convert their 
ordinary shares having a nominal value, whether fully paid 
or not, into shares of no par value, and (5) to convert their 
fully paid (but not partly paid) shares of no par value into 
shares having a nominal value. The whole of the proceeds 
of a cash issue of no par value shares, it is recommended, 
should be carried to a “ stated capital account,’”’ and pre- 
liminary expenses and commissions should be charged to that 
account. Where a company converts nominal value shares 
into no par value shares, the whole of its paid-up capital 
(whether ordinary or preference), together with its share 
premium account, should be carried to the account. A 
minority report by Mr. W. B. Brarp, of the Trade Union 
Congress, states that too much attention has been given to the 
views of professional investors and speculators and the 
system of “no par value’ would tend to worsen industrial 
relations. The report is published by H.M. Stationery 
Office (Cmd. 9112), price 1s. 3d. 
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Actions Against Hospitals 

In a circular to hospitals dated 29th March, 1954, the 
Ministry of Health announced that in future, where a doctor is 
a member of a defence society which accepts responsibility 
for him, any payment made to the plaintiff is to be apportioned 
between the doctor or doctors and the hospital authorities 
as agreed privately by them or, if agreement is not reached, 
in equal shares. Any defendant may, on notifying the other(s), 
decide to settle the case out of court at any stage in the 
proceedings, but if he does so, he must accept sole liability for 
payment of the whole sum for which the case is settled ; 
but each defendant shall pay his own costs. If the defendants 
decide to explore the possibility of settlement out of court 
(and a settlement is ultimately effected), the payment made 
to the plaintiff shall be borne between the defendants agreed 
to be liable in such proportion as they may agree between 
themselves or, in default of agreement on the proportions, 
in equal shares. If the defendants agree to defend the action 
in court the procedure should be as follows: the defendants 
should try to agree before the action comes to court on the 
proportion in which any damages and costs which may be 
awarded to the plaintiff shall be borne between them. If 
this proves impossible, the defendants should try to reach 
such agreement after the trial of the action and, failing 
agreement, the damages and costs awarded to the plaintiff 
shall be borne in equal shares between such defendants as 
are held liable. The existing principle that the Minister’s 
authority must be obtained for settling cases out of court 
for any sum to be paid by a hospital exceeding £500 plus costs 
is to continue, and the Minister must still be consulted in 
cases raising certain major legal issues. Hospital authorities 
are not to plead s. 21 of the Limitation Act, 1939, except with 
the Minister’s approval. The circular applies to all pro- 
ceedings commenced on or after the 1st April, 1954, and also, 
if agreed by the hospital authority and the doctors concerned, 
to any proceedings pending on that date and in which 
judgment has not been given. 


Form of Civil Aid Certificate 

Tue Council of The Law Society announce, in the current 
issue of the Law Society's Gazette, that they are of opinion that 
it is primarily the duty of the solicitor acting for an assisted 
person to ensure that the scope of the certificate issued to his 
client covers the proceedings which are contemplated or the 
steps that are taken. Therefore, while it is desirable to include 
a copy of the civil aid certificate with any papers delivered to 
counsel, this does not relieve the solicitor of his responsibility, 
and in any case of doubt counsel should be specifically asked 
in his instructions to advise whether the certificate covers the 
proceedings or steps to which the instructions refer. The 
Council therefore direct the attention of solicitors on panels 
to reg. 8 of the Legal Aid (General) Regulations, 1950, which 
deals with the powers of an Area Committee to amend a 
civil aid certificate, and to the importance of ,considering 
whether any amendment is required. 


Insurance for Children 

In dismissing on 1st April, 1954, a seven-year-old child's 
claim for damages against Birmingham Corporation arising 
out of the alleged negligence of one of their drivers, 
FINNEMORE, J., said: ‘‘ It is inevitable that children going to 
and from school are not going to show the same judgment 
which older people can and should show. With the fault of 
the driver or without it, a large number of children will get 
injured or killed. It might well be worth considering, in the 
case of small children, that they should be compensated either 
through the insurance policies issued to motor drivers or by 
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the State. I do not know, but it does seem worthy of con- 
sideration that when we have accepted the motor age, and 
filled the streets with motor vehicles which cause great damage 
to little children, they should receive compensation rather 
than our trying to find negligence which might be quite 
unjustified.”’ It is to be hoped that this manifestly right 
recommendation will receive the serious consideration it 
deserves and that without undue delay some means will be 
found to implement it. 


A Westminster Magistrates’ Court ? 


Tue Fulham Borough Council have proposed to the 
Kensington, Hammersmith, Chelsea and Westminster Councils 
that representations should be made to the Home Secretary 
that a magistrates’ court should be established in Westminster 
to take the place of the court in Rochester Row, which was 
closed in 1942 owing to iack of staff. The law and parlia- 
mentary committee of the Chelsea Borough Council reported 
on 24th March, 1954: ‘‘ The recent experience of this council 
is that certain cases of a nature which require a fairly lengthy 
hearing may have to be adjourned several times before 
their conclusion. This not only involves a great deal of 
additional expenditure and waste of counsels’, solicitors’ and 
officers’ time, but is also detrimental to the efficient 
administration of justice.”’ 


Road Safety and the Law 

Sir CARLETON ALLEN, Q.C., D.C.L., J.P., speaking at a 
conference on ‘‘ Road Safety and the Law ”’ organised by the 
Pedestrians’ Association for Road Safety in London on 
27th March, said that the penalties imposed for some serious 
motoring offences were inadequate, and sometimes grossly 
inadequate, as deterrents. Every conviction for dangerous 
driving, for example, should be followed by a disqualification. 
Yet as the law now stood this penalty was not automatic 
except upon a second or subsequent conviction. Con- 
fiscation would probably not be too severe in cases of 
dangerously unroadworthy vehicles, including _ bicycles. 
Punishment of alcoholic offences was profoundly unsatis- 
factory. Sir Carleton said: “‘ The figures for 1952 show that 
out of 2,349 persons convicted during that year of driving 
while drunk only 233 were sent to prison, while 640 were 
disqualified for more than twelve months.” Mr. J. P. Eppy, 
Q.C., Stipendiary Magistrate for East and West Ham, said 
that he did not feel that the powers which magistrates 
possessed to order disqualification from driving in appropriate 
cases were used sufficiently. In England and Wales in 1952, 
the latest year for which figures were available, there were 
23,201 convictions for careless driving, and in only 678 cases 
was the power to disqualify exercised. Mr. WALTER RAEBURN, 
Q.C., Recorder of West Ham, observed that, in spite of 
obvious guilt, juries constantly acquit, because of the tendency 
to make penalties so severe. 


Managing Clerks 

THE President of the Solicitors’ Managing Clerks’ Associa- 
tion, Mr. Epwarp C. CoLEs, said at the annual dinner of the 
Bournemouth and District Branch on 16th March that 
he believed they had found the answer to the shortage of 
young men entering the legal profession. The lack of 
recruitment had been noticeable in the last few years, but 
now he thought they had found the answer in the examination 
and certification scheme for managing clerks. It had opened 
the door to new opportunities, and the chance to raise the 
status of their profession. As pioneers they would lay down 
the foundations of a new class of certificated managing 
clerks. 
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THE TOWN AND COUNTRY PLANNING BILL—IV 


COMPENSATION FOR PLANNING RESTRICTIONS (continued) 
Tue third article in this series discussed the circumstances 
in which compensation could be claimed under Pt. II of the 
new Town and Country Planning Bill for planning restrictions. 
It was shown there that the amount of compensation 
payable is the amount by which the claimant’s interest in 
the land is depreciated by the planning decision concerned 
but not exceeding the unexpended balance of established 
development value attached to the land, or to the part to 
which the decision relates, plus one-seventh of the unexpended 
balance (cl. 21). 

Clauses 25 and 26 provide that in measuring the depreciation 
there must be excluded— 

(1) any depreciation caused by conditions imposed 
which fall within cl. 23, assuming that the decision giving 
rise to the claim is a conditional permission, or if the 
decision is a refusal, by any conditions falling under cl. 23 
which the planning authority might reasonably have been 
expected to impose had they granted instead of refused 
permission (cl. 25) ; 

(2) the development value of any development which 
the planning authority or the Minister would be prepared 
to permit whether or not it is what the claimant wants 
(if the development is comparable development within 
cl. 24 then compensation will be excluded altogether) 
(cl. 26). 

How is compensation to be claimed? Once a planning 
decision carrying an entitlement to compensation has been 
given, a claim can be submitted straight away; there is 
no need to appeal to the Minister against the decision. The 
claim is te be sent to the planning authority within six months 
after the decision, though this period can be extended by 
the Minister. Regulations will be made as to the form of 
the claim and the information to be supplied in support 
(cl. 28). 

Having received a claim the authority must send it at 
once to the Minister, who will examine it to see whether 

(1) the development concerned is “ new development ”’ 
(see the third article) ; 

(2) there is any unexpended balance of established 
development value attached to the land; and 

(3) compensation is excluded by cl. 23 or cl. 24. 

If, as a result of this examination, the Minister thinks 
that no compensation is payable, he will invite the claimant 
to withdraw the claim. If he thinks compensation may be 
payable, he will notify anyone else who may have an interest 
in the land the subject of the claim (cl. 28). 

In any case where a claim is not withdrawn as a result of 
this preliminary examination, the Minister will proceed to 
review the planning decision given by the planning authority 
(cl. 29). On this review he may make a decision more 
favourable to the claimant than that of the authority by 
granting permission for the development conditionally or 
unconditionally. He cannot, however, as he can in the 
case of a planning appeal, make a decision less favourable 
to the claimant. Where the decision by the authority is a 
refusal, he may, if he wishes, grant or undertake to grant 
permission for some development other than that applied 
for and thereby reduce the amount of compensation payable, 
or, if it is comparable development within cl. 24, eliminate 
compensation altogether, whether or not the claimant wants 
to carry out that other development. 

The Minister may not make a more favourable decision 
or grant permission for development other than that applied 


for without affording a hearing to the planning authority ; 
a claimant, however, is only entitled to be heard where the 
Minister is proposing to grant a conditional permission. 
Owing to the serious effect which a grant of comparable 
development may have on a claimant it seems unfortunate 
that he is not entitled to be heard, e.g., as to the practicability 
of carrying it out, if the Minister proposes to give an 
unconditional permission. Where the Minister on review 
decides to vary the authority’s decision he will give notice 
of his new decision to the claimant, who will have thirty days 
to withdraw or modify his claim if he wishes to do so (cl. 30). 

Although the Bill contains precise provisions for all this 
preliminary procedure, it does not specify the procedure 
or practice on the actual determination of the claim, In 
particular there is no requirement that a claimant shall be 
entitled to a hearing by a person appointed by the Minister. 
This procedure and practice is left to be settled by regulations 
to be made by the Minister (cl. 31). It would be more 
satisfactory if the claimant’s right to be heard were embodied 
in the Bill. 

There is an appeal to the Lands Tribunal against the 
findings of the Minister on the determination of a claim (cl. 31). 

The compensation finally fixed is to be paid by the 
Minister (cl. 31). 

Planning is not static, and there will be many cases in which 
permission may be granted in the years to come for develop- 
ment which is refused to-day. The Minister, however, having 
paid compensation for the depreciation caused by to-day’s 
refusal, will want to recover the compensation when the land 
appreciates on the future grant of permission. Clause 32 
provides for the registration in the local land charges register 
for the appropriate county borough or county district of 
compensation payments exceeding £20. Clause 33 provides 
that no one shall erect any building of one or more of the 
classes specified in Sched. VI on the land or win and work 
minerals unless he first pays, or secures, to the Minister the 
amount so registered or the proportion attributable to the 
part of the land to be developed. 

The Sched. VI buildings were set out in the third article 
in this series in connection with cl. 24, afd it was pointed out 
there that anomalies might arise because the classes in the 
Schedule were not comprehensive. The anomalies will arise 
equally in connection with cl. 33. It seems odd, to say the 
least, that the compensation must be repaid if the owner 
builds a public house or a private dwelling but not if he builds 
a hotel, or if he builds a cinema but not if he builds a theatre. 

It also seems somewhat unfair that the whole compensation 
should have to be repaid when the owner has been kept from 
developing his land for a number of years. 

However this may be, the registration of the liability as a 
local land charge simplifies the task of the solicitor. 

So much for compensation under Pt. II in respect of 
planning decisions after the commencement of the Act. Part V 
provides for the payment of compensation for decisions 
before the commencement of the Act. 

As has already been noted, it is only the holder of a claim 
holding subsisting at the commencement of the Act who can 
claim under Pt. V. Moreover he must also be the owner of the 
land at the commencement of the Act (cl. 46). If, therefore, a 
client, having bought in 1950 a plot of land for building for 
£250 and been refused planning permission to build, sold it in 
1951 at its agricultural value of £50 to the adjoining farmer, 
retaining the claim, he will have lost his right to compensation 
under Pt. V, though he will be entitled to a Pt. | payment 
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(case B). If, however, the sale to the farmer took place after 
18th November, 1952, the client will not be entitled either to 
Pt. V compensation or to a Pt. I payment ! 

Claims under Pt. V will have to be made within six months 
of the commencement of the Act, though this period can be 
extended by the Minister (cl. 50). The same provisions as to 
measuring the depreciation, the exclusion of compensation 
(save as mentioned in the third article), the review of planning 
decisions, the determination of compensation, and its payment, 
registration and recovery apply as in the case of Pt. II com- 
pensation. The maximum of the Pt. V compensation is, 
however, not the unexpended balance of established develop- 
ment value plus one-seventh, but the value of the claim 
holding at the commencement of the Act (cl. 47 (2)). Interest 
is payable on Pt. V compensation from Ist July, 1948, even 
if the planning decision was given some time after that date, 
to the date of payment or 30th June, 1955, whichever is the 
earlier, at 3} per cent. per annum (cl. 51). 

As in the case of Pt. I payments, regulations to be made 
under cl. 68 will protect the rights of mortgagees, owners of 
rentcharges, or persons interested under a settlement where 
Pt. II or Pt. V compensation falls to be paid. 


COMPENSATION FOR COMPULSORY ACQUISITION OF LAND 

Part III of the Bill deals with compulsory purchase, but 
relates only to assessment of compensation and does not 
confer any new powers of compulsory purchase. In fact, no 
Part of the Bill gives additional powers. Paragraphs 37 and 
38 of the White Paper and the parliamentary debates on it 
envisaged a possible strengthening of such powers, but 
presumably the Government are satisfied that the existing 
wide powers are sufficient. 

The new compensation provisions in Pt. III apply to any 
compulsory purchase where notice to treat is served after 
the commencement of the Act and to purchases made there- 
after by agreement by authorities who have power to buy 
compulsorily if they wish to do so. Purchases effected before 
the commencement of the Act are looked after by the Pt. I 
payments. 

Section 51 of the Town and Country Planning Act, 1947, 
established the existing use basis of compensation for com- 
pulsory purchase. This it did by providing that, in calculating 
the compensation 

(1) it should be assumed that planning permission would 
not be granted for development except Sched. III 
development (subs. (2)) ; 

(2) any planning permission already granted should be 
disregarded except where a development charge had been 
paid for the development concerned or the latter was 
exempt from charge under Pt. VIII, e.g., the land was ripe 
land under s. 80 or was operational land of a charity 
(s. 51 (4)). 

The principles of these rules remain unaltered by the new 
Bill, so that the existing use will still be the basis of compensa- 
tion, but it builds upon them as follows :— 

(1) By adding to the s. 51 compensation the unexpended 
balance of established development value (if any) plus 
one-seventh of that amount (cl. 35). 

(2) By adding to the s. 51 compensation compensation 
for expenditure on works which have turned out to be 
abortive (cl. 36). 

(3) (a) By amending the exceptions to s. 51 (4) mentioned 
in item (2) under s. 51 above, which are really obsolescent 
in terms now that development charge is no longer payable, 
so that the exceptions will be planning permissions granted 
for development in a ripe land certificate or for development 
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on land of one of the classes specified in Sched. VII to the 
Bill, which include most of the 1947 Act Pt. VIII cases ; 
this amendment is largely a matter of terminology, the 
broad result being that the development value of the land 
for the development concerned at market values current at 
the date of the notice to treat will be payable by the 
acquiring authority as well as existing use value (cl. 38). 

(b) By adding to these exceptions any planning permission 
granted at the time that a prospective purchaser of land 
secures a notice from the appropriate county borough or 
county district council that they do not propose, and have 
not been notified of any proposal by any other authority, 
to acquire the land compulsorily, provided that the land is 
acquired within three years of the notice (cl. 37); the 
importance of this provision was mentioned at p. 187, ante. 
The following examples illustrate these rules :— 

(1) A bought a field, existing use value £200, to develop 
as a small housing estate ; he obtained planning permission 
to put in an estate road and erect the houses ; he constructed 
the road but, before he could put up the houses, the local 
authority made a compulsory purchase order and served 
notice to treat. There is an unexpended balance of estab- 
lished development value amounting to £2,100; the 
construction of the road has depreciated the value of the 
field for agriculture from £200 to, say, £50, but has raised 
its value for housing by something approximating the cost 
of the road, say, £1,000; the total value of the land with 
the road as a housing site in the market at the date of the 


notice to treat is £5,000. A is likely to receive— 
£ 
(a) existing use value at date of notice to 


treat - - a = os 50 
() under cl. 35 the unexpended balance plus 


one-seventh Ba re . 2,400 
(c) under cl. 36 the depreciation in the existing 
agricultural use value £150 plus the 
increase in value for housing due to the 
road £1,000 1,150 
£3,600 





(2) As in (1), but there is no unexpended balance and the 
development is included in a ripe land certificate. A will 
receive the current market value of £5,000. 

(3) A bought a plot of land, existing use value £20, 
for £200, intending to buildahouse. There isno unexpended 
balance but he secured the benefit of cl. 37. Within three 
years he is served with notice to treat. He will receive the 
current market value of the land as a building plot, which 
will probably not be less than the price he paid. 

(4) As in (3), but notice to treat is served after three 
years, the house still not being erected. A will receive 
existing use value only as at the date of the notice to treat, 
i.e., if values have not changed, £20. 

(5) As in (3), but there is an unexpended balance of £100 
attached to the land representing development value as at 
Ist July, 1948. The development value has risen since 
1948 and is now £180 as represented in the price paid. 
A will receive the total current value as a building plot of 
£200 but not the unexpended balance as well. If A had 
not secured the benefit of cl. 37, he would only receive 
existing use value, £20, plus the balance of £100. 

The next article will conclude this discussion of compensation 
on compulsory purchase and will deal with compensation 
for revocation or modification of planning permissions, and 
various miscellaneous matters. R.N.D.H. 
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POWERS OF APPOINTMENT AND ESTATE DUTY 


THE decision of Vaisey, J., in Re Greaves ; Public Trustee v. 
Ash (1953) 3 W.L.R. 987 ; 97 So. J. 832, has been reversed 
on appeal ((1954] 2 W.L.R. 557; ante, p. 214). The point on 
which the case was decided both at first instance and on appeal, 
which was the effect of the doctrine of fraud in relation to 
powers of appointment on schemes for the redistribution of trust 
funds with a view to avoiding estate duty, is a highly topical 
one, as was pointed out in an article on this and another recent 
decision which appeared in this journal towards the end of 
last year (see (1953), 97 Sor. J. 869). It is, therefore, 
unnecessary for me to stress the general importance of this 
decision, or to explain the reasons for its topicality; the 
reader who is concerned with this subject will recall what was 
said on these matters so recently by the author of the article 
I have mentioned. 

The relevant facts in Re Greaves were very simple. <A 
testator directed that the income of a certain trust fund should 
be paid to his daughter, A, for life, and subject thereto he 
directed that the fund should be held in trust for the children 
or remoter issue of A as A should appoint, with an ultimate 
trust in default of appointment for all the children of A who 
should attain the age of twenty-one years. A had five children, 
all daughters, of whom four had attained majority in 1952. 
In 1938 A executed a revocable deed of appointment whereby 
she appointed that the trust fund should be held, after her 
death, on certain trusts for the children and issue. The details 
of these trusts are not important. In 1952, a scheme was 
suggested to A for a partial distribution of the capital of the 
fund, and in execution of the scheme the following acts were 
done, in this order: (1) In exercise of the power of revocation 
which she had reserved to herself by the deed of 1938, A 
executed a deed revoking the appointment made by that 
deed ; (2) by a further deed, A released the power of appoint- 
ment over the trust fund conferred upon her by her father, 
the testator ; (3) A entered into agreements with each of her 
daughters who were of age whereby, in each case, the 
respective interests of A and of each such daughter in the 
capital of a one-fifth share of the trust fund to which the 
daughter, as a result of the preceding acts, was entitled 
absolutely in remainder after A’s life interest therein, were 
to be actuarially valued, and the values of such interests 
paid to A and the daughter concerned. This last operation 
involved the release by A of her life interest in the part of the 
fund affected by each of the agreements which was to be taken 
by the daughter with whom the particular agreement was 
made and the assignment by that daughter to A by way of 
exchange of her reversionary interest in the part of the fund 
to be taken by 4. 

The agreements between A on the one hand and her adult 
daughters on the other hand were conditional, it being doubtless 
felt from the beginning by A’s advisers that there was a 
possibility of the whole scheme foundering on the doctrine 
of frauds on powers. A summons was accordingly taken out 
to determine the questions (a) whether the exercise of a power 
of revocation was within the doctrine, and ()) if so, whether 
the doctrine applied in the particular circumstances of the 
case to render this particular revocation a fraud on the power. 

Vaisey, J., answered both these questions affirmatively. 
On the first, he followed a somewhat unsatisfactory earlier 
decision, Re Jones’ Settlement [1915] 1 Ch. 373, and it is on 
this part of the case that the judgment at first instance has 
now been reversed on appeal. Dealing with the question as one 


of principle, Sir Raymond Evershed, M.R., who delivered the 
considered judgment of the court, said that the donee of a 
power of appointment owes no duty to the persons whom he 
can select to be the objects of an exercise of the power ; his 
only duty is to the persons who are entitled in default of the 
exercise of a power not to exercise the power in such a way as 
to benefit any person who is not within the power. On this 
footing no one can complain of a fraud on the power if the 
power, so far from being exercised, is in fact repudiated. The 
revocation of the appointment made and the subsequent 
release of the pewer altogether by A would not injure the 
persons to whom, and to whom alone, 4 was under a fiduciary 
obligation in relation to the power, viz., the persons entitled 
in default of appointment. 

This decision is, therefore, now authority for the view that 
the revocation of an appointment does not come within the 
doctrine of frauds on powers. That the doctrine does not 
apply to releases of powers has, of course, long been plain 
see, e.g., Re Somes [1896] 1 Ch. 250, 255, to which reference 
was made by the Master of the Rolls in the present case. 

This decision on the question of principle made _ it 
unnecessary for the Court of Appeal to reach a conclusion 
on the other question, which could only arise otherwise than 
as an academic matter if the first question had been decided 
in such a way as to bring a revocation within the doctrine 
of fraud on powers. Nevertheless, the Master of the Rolls 
did touch on this question too. Vaisey, J., below, had expressed 
the view that the scheme recommended to A would be 
regarded as a meritorious one (its object to avoid estate duty 
was never concealed), but in his judgment the fact that it was 
beneficial to all parties, non-objects as well as objects of the 
power and including A herself, made it impossible for him to 
say that it complied with the requirements of the authorities 
on the point. The learned judge went on to say: “ The 
scheme may be very good indeed, and there may be many 
ways in which to carry it out, but, in my judgment, it cannot 
be validly effected in any manner which gives to the appointor 
[A] many thousands of pounds of cap#tal through and by 
means of her execution of a fiduciary power.” 

Of this passage, which was quoted verbatim in the judgment 
which he delivered, the Master of the Rolls said that, assuming 
that the principles of a fraud on a power applied at all, the 
Court of Appeal would have agreed entirely with Vaisey, J., 
on this second point. 

The implications of this approval are somewhat disturbing. 
As far as cases like Re Greaves are concerned, that is to say, 
cases where the transaction sought to be impugned as a fraud 
on the power is a revocation of an existing appointment, the 
views expressed in this passage of Vaisey, J.’s judgment are 
beside the point, since the question in relation to which they 
were given cannot arise. But a comparison between this kind 
of case and the case which arose in Re Merton (1953) 1 W.L.R. 
1096; 97 Sor. J. 572, shows where the danger lies. 

In Re Merton a fund was limited to B for life with remainder 
to her children or issue as she might appoint and with an 
ultimate remainder in default of appointment for all the 
children of B who should attain the age of twenty-one years, 
that is, on trusts which were in essentials indistinguishable 
from those in Re Greaves. B appointed the fund to her 
daughters in equal shares, excluding her other child, a son, for 
whom she had made or was making separate provision. B 
then proposed to her daughters that she should purchase their 
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respective reversionary interests in the appointed fund at a 
price in excess of the actuarial value of those interests. It 
was held by Wynn Parry, J., that the appointment made by 
B was not a fraud on the power, although it was followed by the 
subsequent purchase of the daughters’ reversionary interests. 
(Which, in its turn, was without doubt proposed to avoid the 
payment of estate duty on the fund on B’s death. This was 
the same ultimate object as inspired the scheme in Re Greaves. 
The only material difference in this respect was that the scheme 
in Re Merton avoided a charge to duty on the life tenant’s 
death under s. 43 of the Finance Act, 1940, altogether, 
whereas that in Ke Greaves was dependent for its success in 
avoiding such a charge on the life tenant’s surviving the 
transaction by five years.) 

The words used by Vaisey, J., in the passage above cited 
from his judgment in Re Greaves, and now expressly approved 
by the Court of Appeal, contain a reference to the execution 
of a power which does not seem wholly apposite to the circum- 
stances in that case, where the object of the revocation (the 
transaction about which doubt was felt) was that the fund 
should go in default of, and not under the exercise of, the 
power. But they are fatally apposite, if I may say so, to 
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such circumstances as existed in Re Merton, where the 
transaction impugned was the exercise of a power, and where 
the consequence of the series of transactions of which the 
scheme consisted undoubtedly gave the tenant for life and 
appointor “‘ many thousands of pounds of capital through and 
by means of her execution of a fiduciary power.”’ 

Re Merton was not, apparently, cited in argument before 
the Court of Appeal in Re Greaves; at any rate, it gets no 
mention in the judgment of that court. In his judgment 
below, Vaisey, J., did refer to it, and distinguished it from 
the case then before him on the ground that in the earlier 
case the appointment and the scheme were not part of the same 
transaction, but were separate and distinct. The narrowness 
of this distinction was commented on in the article on both 
these cases to which I have already referred. To the difficulties 
implicit in such a distinction must now be added the doubt 
whether the decision in Re Merton is compatible with the 
views of the Court of Appeal on this subject. For a resolution 
of this doubt one must wait for another decision in that court, 
but in the meantime it would be safer, I think, to treat the 


earlier decision with some reserve. 
ce A B C ” 


PUBLIC HEALTH AND DECORATIVE REPAIR 


Springett v. Harold [1954] 1 W.L.R. 521; ante, p. 197, was 
the outcome of a sanitary inspector’s attempt to apply 
Betts v. Penge Urban District Council [1942] 2 K.B. 154 to 
what turned out to be very different facts; so different, 
indeed, that the Divisional Court, upholding the magistrate’s 
dismissal of his complaint, did not trouble to give a reasoned 
judgment. 

In Betts v. Penge Urban District Council, a complaint of 
(statutory) nuisance was made by the local sanitary inspector 
against the landlord (statutory) of a flat, the legislation relied 
on being the Public Health Act, 1936, s. 92 (1) (a), by which 
‘“‘any premises in such a state as to be prejudicial to health 
or a nuisance’ are made a “ statutory ’’ nuisance, “‘ preju- 
dicial to health ’’ being defined by s. 343 (1) as “ injurious, 
or likely to cause injury, to health.’’ What had happened was 
that the appellant landlord had removed the door and the 
window-sashes, and the essential issue in the proceedings 
was whether “ prejudicial to health’”’ covered a private as 
well as a public nuisance. .It was not, apparently, put in 
issue whether the state of affairs was injurious, or likely 
to cause injury to, the health of the statutory tenant and her 
two children; the suggestion was that, the statute being 
concerned with public health, no statutory nuisance was so 
constituted (and, indeed, the tenant had, it was said, sued the 
appellant in the county court and been awarded damages). 

The Divisional Court had no hesitation in deciding that 
s. 92 of the Act could and should be read as dealing with private 
as well as public nuisances ; and, agreeing with the headnote, 
I have called this the essential issue. But a second point, 
namely, the finding of the justices that “‘ the premises were 
in a state which interfered with the personal comfort of the 
occupiers of the flat,’’ was dealt with at far greater length in 
both the judgments delivered, the respondent council not 
relying on the “ prejudicial to health’’ requirement (though 


one would have thought that if the family had not caught 
colds they were likely to) but on the alternative ‘a nuisance ’”’ 
requirement. 

The judgments show, then, that the appellant could not 
escape by showing that only three persons, and not the whole 


of Penge, were affected (which, incidentally, might not have 
been so easy for him; it was at a time when we were 
frequently being reminded that coughs and sneezes spread 
diseases). It was after a careful review of existing 
authority that the court came to the conclusion that, as 
Caldecote, L.C.J., put it: ‘if a thing is an interference 
with the comfort of persons, it may well be a nuisance ”’ ; 
and Humphreys, J.: ‘‘ the justices found that which. . 
justifies the conclusion that the premises are a statutory 
nuisance.” 

The italics are mine, of course, and are used to suggest 
where the borough council concerned in Springett v. Harold 
went wrong. The facts of the recent case were that the walls 
and ceilings of rooms let to a tenant, and the landing, were 
stained and dirty and in need of decorative repair. The 
council contended that they were in such a condition as to 
cause discomfort and inconvenience to the tenant and that 
there consequently existed, in the premises concerned, a 
nuisance within the meaning of the Public Health (London) 
Act, 1936, s. 82 (1) (a) (which uses the same definition as 
the Public Health Act, 1936, s. 92 (1) (a)). 

The magistrate did not accept this contention, and the 
Divisional Court somewhat brusquely dismissed the appeal. 
This is not a criticism; the court might have limited itself 
to “non sequitur,’ but Goddard, L.C.J., did point out, in 
the course of the argument, that a failure to put into decorative 
repair was something very different from the removal of 
doors and windows (in fact, it was the sashes that were 
removed ; but Summers v. Salford Corporation [1943] A.C, 283 
has shown us how important the maintenance of such sashes 
can be), and that whether or not discomfort and inconvenience 
caused was such as to be a nuisance must always be a question 
of degree. 

My use of italics this time is designed to emphasise that if 
the appellant concerned in Springett v. Harold did misread 
Betts v. Penge Urban District Council, landlords and those 
advising them should exercise care in seeking to apply the 
new decision, and not conclude that lack of decorative repair 
can never warrant a finding of statutory nuisance. For, as 
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every shipowner knows, if not every house owner appreciates 
it, paint preserves as well as decorates ; and, assuming that 
the finding ‘“‘in need cf decorative repair’’ concerned 
appearance only, there is authority for the proposition that a 
covenant to keep the inside of a house in tenantable repair, 
which does not specifically oblige the covenantor to paint so 
often or at all, is broken by failure to paint woodwork so as 
to preserve it (Crawford v. Newton (1886), 36 W.R. 54 (C.A.)) ; 
and can be broken if “ through the lapse of time, the paint 
has worn off so that the condition has become such as not to 
satisfy a reasonably-minded tenant of the class likely to take 
the house "’ (Proudfoot v. Hart (1890), 25 O.B.D. 42 (C.A.)). 
Such decisions on the effect of covenants are not, of course, 
directly in point, but they do suggest that, if decay of the 
structure results, failure to paint may conceivably result in 
a statutory nuisance. 

A point which could not arise in Betts v. Penge Urban District 
Council, but which might, but for the finding on nuisance, 
have come in for consideration in Springett v. Harold, is 
this: the Public Health Act, 1936, s. 93 (1), directs the 
authority to serve an “ abatement notice’’ on the person 
by whose act, default or sufferance the nuisance arises or 
continues, but proviso (a) expressly enacts that where the 
nuisance arises from any defect of a structural character, 
the notice shall be served on the owner of the premises ; 
and it is against the person served that the court makes the 
“nuisance order.’’ The corresponding provisions in the 
London statute are in Sched. V. Now the respondent in 
Springett v. Harold (who appeared in person) had denied 
that there was any statutory nuisance and also asserted 
his willingness to supply the tenant with materials with which 
to carry out the re-decoration. This provokes the thought : 


THE SOLICITORS’ 


JOURNAL (Vol. 98] 245 


suppose that failure to paint brought about decay amounting 
to nuisance, and assuming that such nuisance would be one 
arising from a defect of a structural character, does the law 
of landlord-and-tenant come into the picture ? 

There is no express provision saving the rights of landlords, 
as there is in the case of the Housing Act, 1936, nothing in 
Pt. I of which is to prejudice the right or remedies of any 
owner for the breach, etc., of any covenant or contract 
entered into by a tenant in reference to any house in respect 
of which an order is made or a notice requiring the execution 
of works is served by a local authority (s. 18 (2)); but the 
position seems to be that in passing the Public Health Acts 
the Legislature’s primary object was to get defects remedied, 
and that the proviso to the Public Health Act, 1936, s. 93 (1), 
and Sched. V of the Public Health (London) Act, 1936, are 
not meant to, and do not, modify the terms of a tenancy 
in which the structure may be comprised. It may be doubtful 
whether the provisions in s. 97 of the former could avail a 
landlord who had a contractual claim against his tenant: 
the section deals with the position when a statutory nuisance 
is caused by the acts or defaults of two or more persons, 
enabling the authority to proceed against one, and that one to 
recover a proportionate part of costs and expenses from the 
other. The offer made by the respondent in Springett v. 
Harold is not likely to have been based on the tenancy 
agreement ; in the case of urban properties, an obligation 
to repair on the landlord supplying materials is rare ; and if 
there had been such an agreement, it is hardly what s. 97 
But it is, 1 suggest, a fallacy to assume that 
owners ”’ 


contemplates. 
because public health legislation concentrates on “ 
it modifies tenancy agreements. 


HERE AND THERE 


RANDOM SHOTS 


AFTER the recent courteous, non-belligerent exchanges in 
Parliament it seemed certain that the stately ship of the 
Judges’ Remuneration Bill would glide on unchallenged to 
the haven of the statute book in calm waters, unruffled by 
the winds of controversy, but it has not quite happened so. 
As she sailed through the straits of committee a solicitor 
member for a north-western constituency, active and agile 
in many a Parliamentary guerilla fight, could not resist 
firing a sniping shot at the most august figure on her deck, 
the Lord High Chancellor himself. A desultory volley 
followed but the resplendent target was unharmed by the 
spatter of buck-shot. The suggestion was that the increase 
in his salary should be removed from the Bill on the ground 
that £10,000 a year (gross) was sufficient to maintain “ the 
modest, dignified way of life’’ becoming to the discharge 
of his duties. Not long ago Lord Simonds recalled how 
‘in my youth, my impecunious youth, the species ‘ banker ’ 
seemed to be an iron-voiced monosyllabic man and_ his 
monosyllable was ‘ No’.”’ It is rather hard that now at the 
apex of his career ‘‘ No-men”’ should still pursue him to 
snatch at the compensations for his leaner years. It is 
particularly hard that his own self-denying ordinance, his 
declaration that he himself will not take up this accretion 
to the rewards of his office but will be content to bequeath 
it to his successors, should be used for the purpose of emphasis- 
ing the attempted denial. If there came a time in the future, 
it was said, when there was a dearth of Lord Chancellors 
because the salary was insufficient, the Government would 
then have a case for increasing it. It may be that the present 


Lord Chancellor feels that he can advocate the Bill more 
freely in an atmosphere of complete personal disinterestedness. 
It may be that he has ampler private means than future holders 
of his office can be certain of possessing. But, as another 
member observed, “a Lord Chancellor at £12,000 a year 
is cheap at the price if he is up to his jpb.””. He has not a 
life tenancy of the Woolsack. He may not for long be 
aureoled in glory and when he lays down the Great Seal he 
becomes, as a Prime Minister, long before the debasement 
of our currency, put it, “just a shabby old gentleman 
with £5,000 a year.”’ That was in Victorian days.” Now it 
is £3,350 a year and a lump sum of £7,500. Quite lately 
a former Lord Chancellor was depicted in a travel agency's 
brochure boarding a continental touring coach, the photograph 
being captioned with his autographed message: “‘ This is the 
way to travel and sce Europe.’’ If the salaries now remain 
frozen for another 100 years, it may well be by bicycle in 2054. 


PROTEAN OFFICE 
ONE can have enormous fun with Whitaker’s Almanack 
finding out everybody’s income and what everybody earns in 
public life and public service and if one chose to play the 
game of odious and envious comparisons in the trade union 
manner there’s no end to the dissension one could stir up. 
But life (thank God) is not scientific accountancy and it never 
calculated its rewards on an actuarial basis. But, of course, 
that won’t do in Parliament and somebody has naturally 
asked why the Lord Chancellor should be paid more than the 
Archbishop of Canterbury and both of them more than the 
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Chancellor of the Exchequer. And then the Speaker of the 
Commons—he makes do on {5,000 a year. Doubtless it 
is a fact of profound significance in the interpretation of the 
national philosophy of the English that the Law should be 
rewarded above the Church and both above the custodian 
of the mere machinery of the country’s housekeeping. 
Certainly, outside the mine or the factory, man-hours and 
production statistics don’t help. As for the Speaker, he is, 
of course, paid £1,000 a year more than the president of the 
Upper House, who in that capacity receives only £4,000. 
Outsiders (but scarcely Parliamentarians) may be pardoned 
for not appreciating the protean complexity of the Lord 
Chancellor’s constitutional personality and forgetting that 
it is for his judicial services as, in effect, president of our 
Supreme Court or Court of Cassation that he receives the 
remainder of his remuneration. As a member of the Govern- 
ment and almost (but not quite) Minister of Justice he receives 
no salary at all. 
SERVICES RENDERED 

ALL this the Attorney-General recalled, pointing out too 
that the proposed increase for the Lord Chancellor was less 
than that of the rank and file of the judges. He reminded 
the House that former Lord Chancellors render good money’s 
worth in services in the hearing of appeals, and this in general 
is true, though some hear more than others. The late Lord 
Simon, after parting with the Great Seal, was most assiduous 
in his attendances until hearings by the Appellate Committee 
replaced hearings in the Chamber, when his constitutional 
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objections to the innovation diminished his appearances to 
rare and isolated occasions. Lord Sankey, once his Chancellor- 
ship was over, hardly ever sat to hear appeals. In his tribute 
to the judicial activities of Lord Simonds the Attorney- 
General alluded to the value of the work he has done in the 
current year, particularly in delivering the leading opinion 
in two extremely important cases. ‘‘ One,’”’ he said, “ has 
startled many dove-cotes in the Chancery Division.’’ The 
first, I suppose, was Davies v. Director of Public Prosecutions, 
ante, p. 161, in which a long and learned disquisition on 
the law relating to accomplices fell, somewhat unexpectedly, 
it must be confessed, from the lips of a Chancery-trained 
Chancellor presiding over four common-law-nurtured Law 
Lords all limiting themselves to an expression of concurrence. 
The other case is Chapman v. Chapman, reported below, in 
which, as was only proper, it was the Lord Chancellor who 
produced a lucid analysis of the growth of the jurisdiction 
of his predecessors in the Court of Chancery to vary settle- 
ments. His decision, fatal to certain highly profitable 
activities in Lincoln’s Inn directed to the avoidance of estate 
duty, may well please the Chancellor of the Exchequer, but 
it has spread consternation and apprehension of impending 
ruin in New Square and Stone Buildings. The full impact 
of its destructive force has yet to be assessed, but neither 
the House of Lords nor the over-optimistic appellants, 
who took the case up to them, are being very charitably 
thought of at the moment in the devastated areas. 


RICHARD ROE. 
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The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


CRIMINAL LAW: ROMAN DUTCH LAW: 
“ ACCESSORY AFTER THE FACT” 
Nkau Majara v. R. 


Lord Goddard, C.J., Lord Reid and Mr. L. M. D. de Silva 
23rd March, 1954 


This was an appeal, by special leave, from a judgment of the 
High Court of Basutoland dated 9th February, 1953, whereby 
the appellant, a headman, was convicted of being an accessory 
after the fact to the murder of one Motetwa Memani and 
sentenced to twelve years’ hard labour. The appellant and 
twenty others were tried together by the High Court (Willan, C.]J., 
sitting with assessors) on an indictment charging them with the 
murder. The case for the prosecution was that all the accused 
were members of a gang which, on 16th May, 1952, seized Memani, 
took him to a hut, inflicted various injuries on him by a ritual 
process, thereby killing him, and then threw his body over a 
cliff. Of the twenty other persons, nine were acquitted and 
eleven convicted of murder. The trial judge found that the 
appellant had failed to report the ritual murder immediately and 
to give prompt assistance to the police, and that he did all that 
he could to defeat the ends of justice by hindering the apprehen- 
sion of the murderers and by concealing the crime; and the 
judge convicted him of being an accessory after the fact to the 
murder. He now appealed against conviction and sentence. 

Mr. L. M. D. DE Siva, giving the judgment, said that the 
trial judge, giving the appellant the benefit of a doubt, found 
that “he was present immediately after the killing of the 
deceased and not before it.’”” The sole question was whether 
the appellant was rightly convicted of having been an accessory 
after the fact to the murder, and it was not disputed that the 
determination of that question depended on the Roman Dutch 
common law, which was the common law in South Africa, and 
applied in Basutoland. The view that the appellant was an 


accessory after the fact was founded on the fact that by refraining 
from performing his duties he gave the murderers assistance 
which in the ordinary course would, or might, have helped them 
to avoid being brought to justice. 


The term “ accessory after 


Where possible the appropriate page reference is given at the end of the note. 


the fact ’’ did not, under the law of South Africa, bear a meaning 
identical with that which it had under the English law. To 
constitute a person an accessory after the fact in South Africa 
it was sufficient to establish that assistance was given to the 
principal offender in circumstances from which it would appear 
that the giver “ associated ’’ himself with, in the broad sense of 
that word, the offence committed, and Roman Dutch law made 
no distinction for that purpose between giving assistance by 
remaining inactive and refraining from doing something, and 
giving assistance by doing something. The kind of impassivity, 
when it occurred after the commission of an offence by another, 
which had for its objective the giving of assistance to that other 
to escape, was under the law of South Africa and Basutoland 
punishable as the offence of being an accessory after the fact. 
[R. v. Mlooi [1925] S.A.L.R. (A.D.) 131; and Huber’s 
Heedensdaegse Rechtsgeleertheyt, ch. 1, bk. VI, ss. 10 and 11, 
were referred to.] Here the conduct of the appellant taken as a 
whole led to the inevitable conclusion that in rendering assistance 
by remaining impassive he associated himself with the murder 
and was an accessory after the fact. It was not disputed that 
the appellant, although charged with murder, could under the 
law of Basutoland be convicted of having been an accessory 
after the fact to murder. Appeal dismissed. 
APPEARANCES: S. N. Bernstein (Hy. S. L. Polak & Co.) ; 
J. G. Le Quesne (Charles Russell & Co.). 
[Reported by Cuar.es CLayton, Esq., Barrister-at-Law] [2 W.L.R. 771 


HOUSE OF LORDS 


SETTLEMENTS: JURISDICTION OF COURT OF 
CHANCERY: SCHEMES REDUCING TAX LIABILITY 
Chapman v, Chapman 
Lord Simonds, L.C., Lord Oaksey, Lord Morton of Henryton, 
Lord Asquith of Bishopstone and Lord Cohen. 25th March, 1954 


Appeal from the Court of Appeal ({1953] Ch. 218; 
97 Sox. J. 29). 
3y a settlement of 1944, a trust fund was settled for the 


benefit of the settlor’s son and it was provided by cl. 3 that until 
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his youngest child should attain twenty-five years or until the 
expiration of twenty-one years from the death of the survivor 
of the settlors, the trust income should be applied at the 
discretion of the trustees as a common fund for the maintenance 
of the son’s children and the balance accumulated with ultimate 
trusts for the son’s children. A subsequent settlement contained 
similar provisions. By reason of the provisions of cl. 3 it was 
apprehended that a claim for estate duty might arise on the 
respective deaths of the settlors. The court was asked under 
s. 57 of the Trustee Act, 1925, to sanction a scheme freeing from 
the provisions of cl. 3 the trust funds which were to be transferred 
to the trustees of a new settlement and held on the trusts of the 
original settlement, but without that clause. Harman, J., dis- 
missed the application, holding that the court had no jurisdiction, 
either under its general power or under s. 57, to sanction the 
scheme. The Court of Appeal having affirmed this decision, the 
trustees appealed to the House of Lords. 

Lorp Simonps, L.C., said that the House was invited to hold 
that a judge of the Chancery Division had an inherent jurisdiction 
in the execution of the trusts of a settlement to sanction, on 
behalf of infant beneficiaries and unborn persons, a rearrangement 
of the trusts of that settlement for no other purpose than to 
secure an adventitious benefit which might be, and in the present 
case was, that estate duty, payable in a certain event, would 
in consequence of the rearrangement not be payable in respect 
of the trust funds. The argument which found favour with 
Denning, L.J., was based on two separate lines of thought. On 
the one hand, it was said that the Chancellor, the Court of 
Chancery and the Chancery Division, exercising in turn, on 
behalf of the Sovereign as parens patriae, a peculiar jurisdiction 
over infants, had power to dispose of an infant’s property in any 
manner beneficial to him in which he, if of full age, could have 
disposed of it ; and, on the other hand, it was said that the same 
court, whose duty it had been for some centuries to execute and 
administer trusts, had jurisdiction to remodel those trusts by 
agreeing, on behalf of infants and unborn persons, to any 
rearrangement which it deemed to be advantageous to them. 
His proposition was that Lord Hardwicke, L.C., ‘‘ proceeded 
on the broad principle that the court had power to deal with the 
property and interests of infants and other persons under 
disabilit, in a manner not authorised by the trust, wherever the 
court was satisfied that what was proposed was most advantageous 
for them, provided, of course, that everyone of full age agreed 
to it. I hope to show that this is the true principle to-day.” 
On the basis of an unlimited inherent jurisdiction, he concluded 
that, whenever the court had in the past asserted a want of 
jurisdiction, it had of its own motion placed limitations on its 
own jurisdiction and, giving as examples of this abnegation its 
declared inability to remove a married woman’s restraint on 
anticipation, to permit a sale of heirlooms or to sanction an 
unauthorised transaction for the sake of expediency, observed 
that in all these cases the intervention of the legislature to 
vest these powers in the court must not be read as delimiting 
the jurisdiction of the court, but rather as removing limitations 
which the court had imposed on itself. He said that it was a 
mistake for the judges of the late nineteen century to tie their 
own hands in these matters and that we ought not to make the 
same mistake to-day. His lordship (the Lord Chancellor) could 
not accept as accurate this view of the origin, development and 
scope of the jurisdiction of the Court of Chancery. Of the many 
cases in which its scope had been discussed, every one would be 
a work of supererogation if it was unlimited. The true view 
which emerged from a consideration of this jurisdiction through 
the centuries was not that at some unknown date it appeared 
full-fledged and that from time to time timid judges had pulled 
out some of its feathers, but rather that it had been a creature 
of gradual growth, though with many setbacks, and that the range 
of its authority could only be determined by seeing what juris- 
diction the great equity judges of the past assumed and how 
they justified that assumption. The House was not justified 
in saying that the court had a certain jurisdiction merely 
because they thought it ought to have it. It was for the 
Legislature, which did not rest under that disability, to 
determine whether there should be a change in the law and 
what that change should be. The Chancellor had exercised the 
jurisdiction to change the nature of an infant’s property from 
real to personal estate and vice versa. The court had also 
assumed power to provide maintenance for a beneficiary. So 
too, it had power, in the administration of trust property, to 
direct, by way of salvage, that some transaction unauthorised by 
the trust instrument should be carried out. Lastly (and there 
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were no other than these four categories), the court had power 
to sanction a compromise by an infant in a suit to which he was 
a party. This jurisdiction was exercisable alike in the Queen’s 
Bench Division and the Chancery Division and whether or not 
the court was in course of exercising a trust. The question which 
alone presented any difficulty in this case was whether the 
compromise category should be extended to cover cases in which 
there was no real dispute as to rights and, therefore, no com- 
promise, but it was sought, by way of bargain between the 
beneficiaries, to rearrange the beneficial interests under the trust 
instrument and to bind infants and unborn persons to the bargain 
by order of the court. If the court had not, as his lordship held 
it had not, power to alter or rearrange the trusts of a trust 
instrument, save within the limits already defined, that juris- 
diction could not be enforced by pleading that the alteration 
was only a little one. There was nothing in the reported cases 
of the last fifty years to show that there was now vested in the 
court a jurisdiction which had formerly been disclaimed. The 
appeal must be dismissed. 

The other noble and learned lords agreed in dismissing the 
appeal. 

APPEARANCES: J. Neville Gray, Q.C., and J. A. Armstrong ; 
Charles Russell, QO.C., and J. A. Wolfe (Blundell, Baker & Co., 
for Wheldon, Houlsby, Moore & Armstrongs, South Shields) ; 
Denys Buckley (Treasury Solicitor). 


[Reported by F. H. Cowrer, Esq., Barrister-at-Law] [2 W.L.R. 723 


COURT OF APPEAL 
SALE OF GOODS: AGE OF MOTOR BICYCLE 
MIS-STATED IN REGISTRATION BOOK: WHETHER 

WARRANTY: PRACTICE OF COURT OF APPEAL 
ON UNSTAMPED DOCUMENTS 

Routledge v. McKay ; Nugent (Third Party); Ashgrove 
(Fourth Party) ; Mawson (Fifth Party) 

Evershed, M.R., Denning and Romer, L.JJ. 10th March, 1954 

Appeal from Liverpool County Court. 

The owner of a 1930 Douglas motor bicycle reconditioned it 
and thereafter it was sold with a registration book showing that 
the motor bicycle was a late 1941 or 1942 model. The motor 
bicycle was sold to the fifth party who sold it to the fourth party. 
On this sale the terms of the agreement for sale were set out ina 
Memorandum in writing. The memorandum contained no 
mention of the date of manufacture of the motor bicycle. It 
was subsequently sold by the fourth party to the third party, 
who sold it to the defendant, who sold it to the plaintiff. The 
plaintiff, having found out that the motor bicycle was not a 
1941 but a 1930 model, sued the defendant, who brought in the 
third party, who brought in the fourth party, who brought in 
the fifth party. The Statute of Limitations prevented the fifth 
party from bringing in as sixth party the person who sold the 
motor bicycle to him. Fraudulent misrepresentation was not 
alleged. At the hearing it appeared to have been assumed, as 
between the plaintiff and the third party and the third party and 
the fourth party, that the express statement as to the age of the 
motor bicycle constituted a warranty. The county court judge 
held that there had been a breach of warranty and gave judgment 
for the fourth party against the fifth party. The fifth party 
appealed. The fifth party had relied on the written memo- 
randum of his agreement with the fourth party. That 
memorandum, which was admitted in evidence by the county 
court judge, was not stamped and the question was raised on 
the appeal whether it was the duty of the Court of Appeal to 
take notice, in accordance with the requirements of s. 14 of the 
Stamp Act, 1891, of the omission to stamp. 


EVERSHED, M.R., said that the Court of Appeal could not 
assume merely because an unstamped document had been 
admitted in evidence below that there had been a decision that 
it did not require stamping. It was the duty of the Court of 
Appeal to take notice of the omission to stamp. On the true 
construction of the document in question, it did not require 
stamping, being exempt under exemption (3) to the heading 
“Agreement” in the First Schedule to the Stamp Act, 1891, 
as an agreement relating to the sale of goods. The memorandum 
did not contain any statement as to the age of the machine, and 
the evidence did not establish the existence of any collateral 
contract by which a warranty was given by the fifth defendant 
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that the motor bicycle was a 1941 model. Accordingly, the 
dictum of Lord Moulton in Heilbut, Symons & Co. v. Buckleton 
[1913] A.C. 30, 47, applying, the appeal would be allowed. 

DENNING, L.J., agreed, and said that where a motor car or 
motor bicycle was sold second-hand from one person to another 
in succession, one seller in the chain might tell a purchaser what 
year’s model it was, basing his information on the statement in 
the registration book. If that statement was false, because some 
remote seller had falsified the number, the answer to the question 
whether each seller was responsible to each buyer in damages 
must depend upon a proper application of the law as to innocent 
misrepresentation and warranty. The seller, unless he was the 
first owner, was not the originator of the statement about the 
year in the registration book. In the ordinary way the state- 
ment was only a representation and not a warranty. If the 
entry in the registration book should turn out to be false, the 
eventual buyer could sue the original wrongdoer in fraud, but 
he could not sue innocent people in between who had merely 
passed on a statement which was in the registration book. 

Romer, L.J., agreed. Appeal allowed. 

APPEARANCES: J. S. Watson (Ranger, Burton & Frost, for 
G. F. Lees & Son, Birkenhead); F. D. Paterson (Kinch and 
Richardson, for Percy Hughes & Roberts, Birkenhead). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 615 


LANDLORD AND TENANT: GRANT OF NEW LEASE: 
PROVISION FOR DETERMINATION IN CERTAIN EVENTS: 
COMPENSATION 
Lambert v. Ve-Ri- Best Manufacturing Co., Ltd. 
Singleton, Jenkins and Hodson, L.JJ. 11th March, 1954 

Appeal from Westminster County Court. 


On an application by a tenant under the Landlord and Tenant 
Act, 1927, s. 5, for a new lease in lieu of compensation on the 
expiration of her existing lease, the county court judge granted 
her a new lease of five years only. At the same time the judge 
granted an application by the landlords that the new lease should 
include a clause allowing them to determine the tenancy upon 
notice in certain events; but he inserted in the diall clause 
submitted for his approval a term, based on the words of s. 5 (5) 
of the Act of 1927, that if the tenancy were so determined, the 
tenant should be entitled to come back to the court and ask for 
compensation for the unexpired residue of the lease. The 
landlords appealed. 

SINGLETON, L.J., said that the judge need not have ordered 
that the landlords should have the right to determine the lease 
during the five-year period, but he was asked to do so by them. 
The judge was entitled to grant a new lease on such terms as he 
determined to be proper and he thought that those terms (including 
the term based on the wording of s. 5 (5) of the Act providing for 
payment of compensation to the tenant at a future date for the 
unexpired residue of the term) were proper. The court ought 
not to decide that the judge had no such power, when the very 
thing which he had done seemed to meet the justice of the case. 
He would dismiss the appeal. 

JeNnkINS, L.J., agreed. He could see no reason why it should 
not have been within the discretion of the tribunal to conclude 
that it would be wrong and unfair to the landlords not to give 
them any opportunity of determining this tenancy at all; and, 
on the other hand, that it would be wrong and unfair to the 
tenant to insert in the new lease a provision simply enabling the 
landlords to determine without any provision that, in the event 
of their doing so, they should compensate the tenant for losing 
the benefit of the residue of the term. Nor was there any 
substance in the objection that it was not right to include in the 
clause a provision under which the amount of compensation was 
left to be determined by the court on a future occasion. What the 
county court judge did in effect was to adapt to the particular 
circumstances of the case the provisions of s. 5 (5), the material 
terms of which were reproduced almost verbatim in the disputed 
clause. He (his lordship) would find it difficult to hold that a 
procedure prescribed in certain cases by the Act itself was not 
capable of being applied for the purpose of working out the 
provisions of a similar clause such as that now in dispute. 

Hopson, L.J., agreed. Appeal dismissed. 


APPEARANCES: Claude Duveen, Q.C., and A. L. Figgis 


(Markham Thorp & Co.); D. J. C. Ackner (Herbert Oppenheimer, 
Nathan & Vandyk). 
(Reported by Miss M. M, Hitt, Barrister-at-Law] 


[2 W.L.R. 782 
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RENT ACTS: SURRENDER OF POSSESSION BY 
STATUTORY TENANT: WHETHER SUB-TENANT 
PROTECTED 


Solomon v. Orwell 
Evershed, M.R., Denning and Romer, L.JJ. 
Appeal from Barnet County Court. 


A statutory tenant sublet three rooms in a dwelling-house 
together with a right to share the use of the kitchen with the 
statutory tenant. In 1952, the statutory tenant gave up 
possession of the part of the premises she occupied to the landlord, 
who in these proceedings sought to recover possession of the 
remainder of the premises from the sub-tenant. The county 
court judge made an order for possession, and the sub-tenant 
appealed. 

EVERSHED, M.R., said that when a statutory tenant sublets 
part of a dwelling-house, he does not confer any estate or interest 
in the premises on the sub-tenant. The sub-tenant, like the 
statutory tenant, has only a personal right or privilege, and when 
the statutory tenancy comes to an end, the sub-tenancy auto- 
matically comes to an end also, unless there is some statutory 
protection afforded to the sub-tenant. A sub-tenant who has 
been sharing with the statutory tenant is not protected by 
s. 15 (3) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920. Accordingly, the statutory tenancy having come to 
an end, the sharing sub-tenancy also came to an end and the 
landlord was entitled to possession. 

DENNING and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES : J. Lloyd Eley (Donovan J. Smalley, Whetstone) ; 


J. Gower (Ellis & Ellis). 
(Reported by Miss E. DaNGERF1eLp, Barrister-at-Law] 


11th March, 1954 


{1 W.L.R. 629 


TRADE UNION MEMBER WRONGFULLY EXPELLED: 
CLAIM FOR DAMAGES: DEATH OF PARTY BEFORE 
JUDGMENT: PRACTICE 
Bonsor v. Musicians’ Union 
Evershed, M.R., Denning and Jenkins, L.JJ. 5th, 16th March, 1954 


Appeal from Upjohn, J. 

In July, 1949, the secretary of a branch of a trade union of 
musicians struck off the list of members the name of H. Bonsor, 
a member for many years, who had failed to pay his subscriptions 
as from June, 1948. This purported expulsion was not considered 
or decided by any branch committee and the plaintiff himself 
knew nothing about it until he applied for sanction to accept a 
professional contract. He was then told by the secretary that 
he could not accept the contract because he was no longer a 
member of the union; but the secretary declined to re-admit him 
to the union unless he first paid all the arrears. He was, 
thereafter, unable to work as a professional musician. He 
brought proceedings claiming that the exclusion was wrongful 
and invalid, and that he was entitled to damages for the loss 
sustained asaresult. By the rules of the union ‘‘ Any member... 
twenty-six weeks’ subscription in arrears shall be excluded unless 
a satisfactory reason be assigned,’ and there was provided a right 
to appeal to the branch committee. The branch committee 
were empowered to exclude or expel members for non-professional 
conduct or for conduct detrimental to the interests of the union, 
and there was a saving provision giving to the committee power, 
subject to appeal, to ‘‘ determine anything wherein the rules of 
the union are silent.’’ Upjohn, J., decided that the expulsion was 
ultra vires, but that the plaintiff was not entitled to damages. 
The defendants appealed on the first issue, and the plaintiff 
cross-appealed against the refusal of the judge to award damages. 


Giving judgment on the appeal— 

EVERSHED, M.R., said that on the true construction of the 
rules of the union, the power of expelling a member was vested in 
the branch committee of the union and could not be delegated. 
The secretary, in attempting to expel the plaintiff, had, therefore, 
acted ultra vires. 

DENNING and JENKINS, L.JJ., agreed. Appeal dismissed. 

In a reserved judgment on the cross-appeal— 

EvERSHED, M.R., said (JENKINS, L.J., agreeing) that, applying 
Kelly v. National Society of Operative Printers (1915), 113 L.T. 
1055; 84 L.J. K.B. 2236, the claim for damages could not succeed, 
for the tortious act was committed by the plaintiff’s own agent, 
since the secretary of the union was acting on behalf of all the 
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members, including the plaintiff himself. He was none the less 
their agent, although the act complained of and done in the 
professed performance of his duties was tortious. In suing 
“the union,’’ the plaintiff was suing the individual members, 
including himself (though the contract constituted by the rules 
of the union was between the plaintiff and the members of the 
union excluding himself). The union, vis-a-vis its own members, 
had no separate legal entity: National Union of General and 
Municipal Workers v. Gillian {1945} 2 All E.R. 593; [1946] 
K.B. 81 (C.A.); 62 T.L.R. 46; Amalgamated Society of Car- 
penters, Cabinet Makers and Joiners v. Braithwaite, General 
Union of Operative Carpenters and Joiners v. Ashley [1922] 
2 A.C. 440, and Taff Vale Railway v. Amalgamated Society of 
Railway Servants [1901] A.C. 426; 17 T.L.R. 698, were 
distinguishable. 

DENNING, L.J., dissenting, said that Kelly’s case, supra, 
was founded on the erroneous proposition that a trade union was 
an unincorporated association of individuals. In fact, the union 
had a separate legal entity, both as regards third parties and in 
relation to its own members: see Braithwaite’s case and Gillian’s 
case, supra. 

Cross-appeal dismissed. 

After judgments had been delivered the court was informed that 
the plaintiff had died the day before (4th March). Reference 
was made to Turner v. London & South Western Rly. (1874), 
L.R. 17 Eq. 561, and Ecroyd v. Coulthard [1897] 2 Ch. 554, 573, 
and on 16th March, 1954, an order was made that judgment should 
be ante-dated to 16th February, 1954 (counsel for the union not 
objecting). 

APPEARANCES: L. B. Schapiro (Hall, Brydon, Egerton and 
Nicholas) ; H. Lester (Cecil Altman). 


{Reported by Miss E. DaNGERFIELD, Barrister-at-Law) [2 W.L.R. 687 


FACTORY : DANGEROUS MACHINERY: DUTY 
TO FENCE 
Frost v. John Summers & Sons, Ltd. 
Somervell, Birkett and Morris, L.JJ. 19th March, 1954 

Appeal from Jones, J. 

By s. 14 (1) of the Factories Act, 1937: ‘“‘ Every dangerous 
part of any machinery . . . shall be securely fenced unless it is 
in such a position or of such construction as to be as safe to 
every person employed or working on the premises as it would 
be if securely fenced.’’ The plaintiff, a maintenance fitter, while 
engaged in the defendants’ works in grinding a piece of metal, 
suffered injury to his right hand by contact with the grindstone 
revolving at about 1,400 revolutions per minute. The upper 
part of the machine was protected by a fixed guard, and at the 
base there was an adaptable tool rest, but a portion of the 
grindstone was unguarded. At trial, Jones, J., held that the 
machinery was dangerous, but that it was securely fenced, and 
dismissed the action. The plaintiff appealed. 

BirKETT, L.J., said that the first question was whether the 
wheel revolving at 1,400 revolutions was a dangerous part of the 
machinery ; on that question there was no doubt that Jones, J., 
was right in so holding. The next question was whether it was 
adequately fenced. From Davies v. Owen (Thomas) & Co. 
{1919} 2 K.B. 39, as approved in Miller v. William Boothman 
and Sons, Ltd. {1944} Ix.B. 336, it was established that the Act 
prohibited the use of a dangerous machine which could not be 
securely fenced, unless it was one which was subject to special 
statutory regulations made under the Act; in the absence of 
such regulations the duty to fence was absolute. The terms of 
the judgment below indicated that the defendants were not liable 
because the machine could not be more securely fenced without 
making it unusable ; but such a decision, in the absence of any 
applicable statutory regulation, was to contradict the construction 
of s. 14 (1) set out in Miller’s case, supra. The only questions 
were whether the wheel was dangerous, and whether it was 
securely fenced: to that the answers were yes, and no. The 
appeal should be allowed. 


Morris, L.J., agreed. 


SOMERVELL, L.J., dissented. Appeal allowed. Leave to appeal. 
APPEARANCES: it. M. Everett, Q.C., and R. Geraint Rees 
(W. H. Thompson); R. H. Forrest, Q.C., and N. Richards 

(Carpenters, for Laces & Co., Liverpool). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


(2 W.L.R. 794 
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NATIONAL HEALTH SERVICE: WHETHER HOME FOR 
INCURABLES VESTING IN MINISTER AS “ HOSPITAL ” 


Minister of Health v. General Committee of the Royal Midland 
Counties Home for Incurables at Leamington Spa 
Evershed, M.R., Denning and Romer, L.JJ. 25th March, 1954 
Appeal from Vaisey, J. ([1954] 1 W.L.R. 79; ante, p. 29). 

An arbitrator decided that the Royal Midland Counties Home 
for Incurables at Leamington Spa, established in 1874 for the 
admission of persons suffering from incurable or chronic diseases, 
at which no curative treatment but only palliative medical 
treatment was provided, was not a “ hospital ’’ within the meaning 
of the National Health Service Act, 1946; and did not vest in 
the Minister on 5th July, 1948, by virtue of s. 6 (1) of that Act. 
The arbitrator stated his award in the form of a special case. 
Vaisey, J., affirmed the award. 

EVERSHED, M.R., said (Romer, L.J., agreeing) that a 
“hospital ’’ for the purposes of s. 79 (1) of the Act of 1946 must be 
both for the reception and treatment of the inmates. “‘ Treatment ’”’ 
there included not only medical and dental treatment, but 
nursing in the sense that the inmate was cared for by persons who 
were professionally trained to care for the sick. On the facts 
as found by the arbitrator the home was a “ hospital ’’ within the 
scope of that definition, and, accordingly, it vested in the Minister 
of Health on the coming into force of the Act of 1946. 

DENNING, L.J., dissented. His lordship said that the primary 
purpose of the home was, on the facts as found, reception and care 
of the incurables as distinct from the provision of treatment. 
Such treatment within the scope of s. 79 (1) as was provided was 
subsidiary to the primary purpose, and did not bring the home 
within the definition in s. 79 (1). A “‘ hospital ’’ as defined was 
an institution whose main purpose was to treat patients for their 
illnesses by the exercise of professional skill. If the main purpose 
of the institution was only to take care of the patients and to 
make life more comfortable for them, it was not a “ hospital ”’ 
but a ‘“‘home.”’ Appeal allowed. Leave to appeal. 

APPEARANCES: Geoffrey Cross, Q.C., and Denys Buckley 
(Solicitor, Ministry of Health); Charles Russell, Q.C., and H. E. 
Francis (Farrer & Co., for Field & Sons, Leamington Spa). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 755 


LIMITATION: CLAIM BASED ON MISTAKE 
Phillips-Higgins v. Harper 
Somervell, Morris and Romer, L.JJ. 31st March, 1954 

Appeal from Pearson, J. ({1954] 2 W.L.R. 117; ante, p. 45). 

The plaintiff was employed by the defendant as an assistant 
solicitor, on the terms that she should receive a proportion of the 
profits of the practice in addition to her basic salary. Having 
discovered that she had been, as she thought, underpaid, she 
brought an action claiming an account and payment of the sum 
found due. Pearson, J., found generally in favour of the plaintiff, 
but held that her claim was statute barred in so far as the partner- 
ship profits before 1946-7 were concerned. The defendant 
appealed only from the judge’s decision on the facts in favour of the 
plaintiff. The plaintiff did not cross-appeal on the issue of 
limitation. 

THE Court dismissed the appeal. 

APPEARANCES: H. Heathcote-Williams, Q.C., and J. Platts-Mills 
(Edwin Coe & Calders Woods); R.M. Wilson, Q.C., and J. P. 
Comyn (Walters & Hart). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 782 


CHANCERY DIVISION 


LEGAL CHARGE: CHARGE TO SECURE BANK 
OVERDRAFT PAYABLE “ON DEMAND”: LIMITATION : 
FORECLOSURE WITHIN TWELVE YEARS OF DEMAND 
Lloyds Bank, Ltd. v. Margolis and Others 
Upjohn, J. 26th February, 1954 

Adjourned summons. 

By a legal charge dated 16th September, 1936, and being 
subject to a first mortgage, A charged a farm with repayment to 
the bank of moneys due on his overdraft. By cl. 1 of the charge 


he covenanted with the bank “ to pay to them on demand all 
money and liabilities which now are or at any time hereafter may 
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be due or owing or incurred from or by the mortgagor to the bank 
or for which the mortgagor may be or become liable to them on 
any current account or in any manner whatever . . . together with 
interest ...’’ Bycl. 2 (1) A as beneficial owner charged the pro- 
perty by way of legal mortgage ‘‘ with payment to the bank of 
the principal money, liabilities and interest hereby covenanted to 
be paid by the mortgagor.’’ On 19th September, 1936, the legal 
charge was registered pursuant to the Land Charges Act, 1925. 
On 24th June, 1938, B contracted with A to buy the farm free 
from incumbrances. On 13th December, 1938, B took action 
to prevent the first mortgagees from selling the property. On 
19th December the bank by notice in writing demanded from A 
repayment of the moneys due on his banking account and, as the 
purchase price could not discharge that amount and the amount 
due on the first mortgage, A could not complete. On 
23rd December, 1938, B took a transfer of the first mortgage, and 
in May, 1939, obtained an order for specific performance against 
A, who did not comply with it. In 1944 B obtained an order 
vesting the property in him, and in March, 1950, contracted 
to sell it to C, to whom it was conveyed subject to the bank’s 
legal charge. By this summons, issued on 29th November, 1950, 
against B, C and A, the bank, having taken no step for nearly 
twelve years, claimed to enforce the legal charge. The bank 
contended that time ran from the date of the demand, i.e., from 
19th December, 1938 ; the defendants B and C (A not appearing) 
claimed that it ran, in the case of advances made before the date 
of the legal charge, from the date of that charge and, in the case 
of subsequent advances, from the dates of the advances; and 
that, as the bank did not claim any advance made after 
14th October, 1938, when it received notice of the contract 
between B and A, all those advances were barred by s. 4 (3) 
of the Limitation Act, 1939, and there was no debt in respect of 
which to bring a foreclosure action. 


Upjoun, J., said that the construction of cl. 1, apart from 
authority, was plain; it expressly provided that the mortgagor 
was to pay the bank ‘‘ on demand.’”’ But it was contended that 
a demand was not necessary, and that time ran from the date of 
each advance. In In ve Brown’s Estate [1893] 2 Ch. 300, 
Chitty, J., said, when there was a present debt and a promise to 
pay on demand, the demand was not a condition precedent to the 
bringing of an action; but it was otherwise on a promise to pay 
a collateral sum on request, for then the request ought to be 
made before action brought. But it was a question of con- 
struction in each case ; and where there was the relation of banker 
and customer, and the banker permitted an overdraft on the 
terms of the execution of a legal charge providing that the money 
due at any time was to be paid on demand, that meant what it 
said. Secondly, the legal charge was undoubtedly a collateral 
security and fell within the rule stated by Chitty, J. On both 
grounds the plaintiffs were entitled to succeed. There must be 
an order to enforce the security. Order accordingly. 


APPEARANCES: Sir L. Ungoed-Thomas, Q.C., H. A. Rose and 
O. M. Swingland (Cameron, Kemm & Co.); W. S. Wigglesworth 
(Woodcock, Ryland & Co. and Darley, Cumberland & Co., for 
Wansbroughs, Robinson, Tayler & Taylor, Devizes). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 644 


NUISANCE: TRESPASS: RYLANDS v. FLETCHER: 
OVERFLOW FROM OVERCHARGED SEWER: 
STATUTORY EXEMPTION FROM LIABILITY 


Smeaton »v. Ilford Corporation 


Upjohn, J. 9th March, 1954 
Action. 


By s. 31 of the Public Health Act, 1936: ‘ A local authority 
shall so discharge their functions under the foregoing provisions 
of this Part of this Act as not to create a nuisance.”” The 
provisions referred to relate to the duties and functions of local 
authorities with regard to sewers and sewage. On a number of 
occasions, which were becoming more frequent, sewage erupted 
from a manhole in a street near to the plaintiff’s house, overflowed 
into his premises and caused him considerable damage and 
discomfort. The sewer was vested in the defendant corporation, 
and had been constructed before 1898; the defendants took it 
over from their predecessors, the former urban district council. 
The plaintiff brought an action against the defendants claiming 
damages and an injunction to restrain them from causing or 
permitting sewage to escape from the sewer so as to occasion a 
nuisance or a trespass or both to him. It was proved or 
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admitted: (1) that, owing to an increase in population, the 
local sewage system had become overloaded and that the 
defendants had recently obtained a local Act giving powers 
to reconstruct it, but had been unable to proceed in default of 
authority to raise the money ; (2) that all but 2 per cent. of the 
sewage in the sewer in question came from privately owned 
premises outside the ownership or control of the defendants ; 
(3) that if the sewer had had a free discharge at its outlet, it 
would have been just capable in times of heavy rain of carrying 
the sewage without causing flooding, but (4) that its outlet was 
into another larger sewer which, itself, was at such times so 
“ surcharged ”’ that it caused back pressure in the smaller sewer ; 
and Upjohn, J., found, as a fact, that the flooding was caused 
by the overtaxing of the larger sewer. Under the claim in 
nuisance the plaintiff alleged (a) that the sewer was constructed 
by the defendants (which was admitted); (b) that they had 
for many years continued to maintain it in its original condition, 
well knowing that it was subject to flooding (which was admitted), 
and (c) that the defendants had allowed the sewage to overflow 
on to his premises, in preference to taking steps to discharge 
the overflow on to some allotments nearby. Under the claim 
in trespass, the plaintiff alleged, relying on the doctrine of absolute 
liability set out in Rylands v. Fletcher (1868), L.R. 3 H.L. 330, 
that sewage collected by the defendants in the sewer escaped 
therefrom, flowed on to his premises and there deposited filth. 


Upjoun, J., said that he would define “‘ discharge ’’ as meaning 
a discharge of sewage caused or permitted through defined 
orifices intended to carry away sewage, and “ escape ’’ as meaning 
an involuntary escape as in the present case. Dealing, first, 
with the claim in nuisance, in general, in order to establish 
liability for continuing a nuisance by failing to prevent it, it must 
be shown that the defendant could take effective steps to do so 
(Sedleigh-Denfield v. O’Callaghan [1940] A.C. 880). As to the 
claim under (a), the defendants’ sewage system had become 
quite inadequate ; but that only gave the injured party a right 
to complain to the Minister (Pride of Derby (etc.) Association, 
Lid. v. British Celanese, Ltd. [1953] Ch. 149, at p. 190). As to (0), 
the defendants were not causing or continuing the nuisance, 
as it arose from the overloading and not from the sewer itself ; 
the defendants were bound by statute to accept and had no 
power to prevent the discharge of sewage from premises in the 
area. As to (c), if the defendants were to take active steps to 
divert the overflow on to the allotments, they would be positively 
causing a nuisance to the occupiers and doing actionable wrong. 
The claim in nuisance failed. Turning, now, to trespass, if 
Rylands v. Fletcher, supra, was applicable, the defendants were 
plainly liable for the ‘‘ eScape’’ from the sewer. Liability had 
been established in a line of cases including Jones v. Llanwrst 
U.D.C. [1911] 1 Ch. 393; but in the Pride of Derby case, supra, 
Evershed, M.R., regarded the question as open and said that the 
question both in nuisance and trespass depended on whether 
some statutory provisions provided a defence; Denning, L.J., 
said more positively that the rule did not apply. The defendants 
contended: (1) that they did not collect the sewage on their 
own land; (2) that they collected it “for the benefit of the 
community’’; (3) that the construction and use of a sewer was 
not an unnatural use of land, and (4) that the principke did not 
apply to persons acting under statutory duty. The first con- 
tention must be rejected. As to (2), the authorities did not 
establish the proposition that a local authority was exempt from 
the rule on the ground that sewage collection was for the general 
benefit of the community. The fourth contention had some 
support from a line of cases beginning with Glossop’s case (1879), 
12 Ch. D. 102, down to Hesketh v. Birmingham Corporation [1924] 
1 K.B. 260, whose general effect was that local authorities were 
not liable for ‘“‘ discharges ’’ from sewers which they had inherited, 
or for ‘‘escapes”’ from sewers which they had constructed 
themselves. In these cases Rylands v. Fletcher was ignored, 
and it was held that the proper remedy was to complain to the 
appropriate ministry. This line of cases could not be reconciled 
with the Llanrwst, supra, line of cases. But the defendants 
might have statutory protection from the rule, as appeared from 
Hammond v. Vestry of St. Pancras (1874), L.R. 9 C.P. 316, 
and Green v. Chelsea Waterworks Co. (1894), 70 L.T. 547. The 
language of s. 31 of the Public Health Act, 1936, supra, had been 
relied on by the defendants. It was settled by authority that 
the proper construction of that section excluded liability for 
“escapes ’’ in the absence of negligence, so as to negative the 
rule in Rylands v. Fletcher (see Hammond's case, supra, and Stretion’s 
Derby Brewery Co., Ltd. v. Mayor of Derby [1894] 1 Ch. 431). 
The plaintiff's case, accordingly, failed also in trespass. It was 
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thus unnecessary to express a concluded view whether the 
defendants were altogether outside the rule in Rylands v. Fletcher 
(per Denning, L.J., in the Pride of Derby case, supra) or whether 
they were prima facie within the rule, subject to statutory 
modification, as suggested by Evershed, M.R., ibid. Judgment 
for the defendants. 


APPEARANCES: Siy Lynn Ungoed-Thomas, Q.C., and G. H. 
Newsom (Wylie Patterson G& Herring); E. Milner Holland, 
Q.C., and G. T. Hesketh (K. F. B. Nicholls, Town Clerk, Ilford). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 668 


FOREIGN COMPANY DISSOLVED IN RUSSIA: 
CLAIM TO ASSETS AS BONA VACANTIA : 
JURISDICTION TO WIND UP 


In re Azoff-Don Commercial Bank 


Wynn Parry, J. 10th March, 1954 

Petition. 

An incorporated Russian bank had been dissolved in Russia 
by 1922. It had never had an office or place of business in 
England and was not registered under the Companies Acts, 
but had carried out a number of mercantile transactions in 
England, was a customer of and a shareholder in an English 
bank, and had substantial assets in England. Five Norwegian 
banks presented a petition for the winding up of the company. 
The Crown opposed the petition and claimed that the English 
assets of the company were bona vacantia, and that there was no 
jurisdiction to make a winding-up order without the Crown’s 
consent; that the company had not carried on business in 
England in such a way as to found jurisdiction to make such an 
order; and that, if there was jurisdiction, an order should 
not be made at the suit of foreign creditors, but that it should be 
left to the Crown to get in the assets so as to make ex gratia 
payments to English creditors in respect of irrecoverable rouble 
debts. 


Wynn Parry, J., said that the opposition of the Crown was 
based on three grounds: (1) that as the company had been 
dissolved in Russia the assets became bona vacantia vested in 
the Crown, so that the court had no jurisdiction to wind up 
unless the Crown consented, which it did not ; (2) that to ground 
jurisdiction in such a case, it must be shown that the company 
had carried on business in England, the mere presence of assets 
being insufficient ; and (3) that, even if there was jurisdiction, an 
order should not be made at the suit of foreign creditors, but 
that the Crown should have the assets so as to make ex gratia 
payments to English creditors in respect of rouble debts. On 
the first question, a statutory provision could cut down the 
prerogative (A.-G. v. De _ AKeyser’s Royal Hotel [1920 
A.C. 508). Considering the applicable provisions of the Com- 
panies Act, 1948, s. 319 applied in the present case and it was held 
in Food Controller v. Cork {1923} A.C. 647 that the corresponding 
section in the Act of 1998 cut down the prerogative, and ss.353 
and 354 had the same effect. The main object of a winding 
up was to realise the assets and distribute them among creditors, 
including the Crown. ‘ihe effect of the Russian and English Bank 
case [1936] A.C. 405, which dealt with a similar company, was 
that the statutory provision of the application of the winding-up 
provisions of the Act to such cases was made with a view to 
something effective being achieved, and that was why the court 
would not act if there were no assets in the jurisdiction. If the 
Crown were right, the plain language of ss. 399 and 400 must be 
severely limited, and the Act really would not work. The 
highest title which the Crown could assert was a defeasible title, 
liable to be defeated by a winding up made without its consent 
and against its will, given the prescribed conditons. The Crown's 
second point was covered in the Koupetschesky case [1951 
Ch. 112, where it was held that it was unnecessary, to found 
jurisdiction, to establish that the company had a branch or some 
specific place of business in England, but it was sufficient if 
there were in the jurisdiction assets and persons said to be 
creditors or debtors, a condition satisfied in the present case. 
As to the third point, there was no merit in the suggestion that 
an order which would benefit foreign petitioning creditors should 
be refused, so that the Crown could make ex gratia payments to 
English creditors who were owed rouble debts. The object 
of a winding-up order was to ensure distribution of the assets 
among the whole body of creditors, and no other basis of 
distribution would be fair. Order for compulsory winding up. 
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APPEARANCES: J. B. Lindon, Q.C., and K. B. Suenson-Tayloy 
(McKenna & Co.); L. Edwards, Q.C., and J. P. Warner (Barfield 
and Barfield); Sir R. Manningham-Buller, 0.C., S.-G., and 
D. Buckley (Tveasury Solicitor). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 654 


LIMITATION OF ACTION: MORTGAGE: POSSESSION : 
ACKNOWLEDGMENT IN SOLICITOR’S LETTER: 
AUTHORITY 
Wright and Another v. Pepin 
Harman, J. 25th March, 1954 

Adjourned summons. 

Property subject to a mortgage dated 19th November, 1928, 
was destroyed by enemy action in September, 1940. The principal! 
sum and interest under the mortgage having remained unpaid 
for over twelve years, the mortgagees took out a summons asking 
for an order for possession. The mortgagor by her defence 
claimed that as there had been no payment of interest or 
acknowledgment of the mortgage for over twelve years, time under 
the Limitation Act, 1939, had now run, and the mortgagees’ 
claim was statute-barred. The mortgagees contended that the 
existence of the mortgage had been acknowledged in letters from 
the mortgagor’s solicitor to the mortgagees’ solicitors. The 
mortgagor denied that the letters constituted an acknowledgment, 
but contended that if they did constitute an acknowledgment, 
the solicitor had no authority to make them. The letters chiefly 
relied on by the mortgagees were letters from their solicitors, 
respectively dated 19th October, 1949, stating : ‘‘ as mortgagees’ 
solicitors, we shall be glad if you will advise us fully on the present 
position of the matter...’ and 2nd February, 1950: ‘“ From 
our clients’ point of view as mortgagees, they would wish to have 
their mortgage paid off .. .”’ and a letter in reply of 4th August, 
1950, from the mortgagor’s solicitor to the mortgagees’ solicitors 
(which was said to constitute an acknowledgment of the mortgage 
debt), stating: ‘‘...I understand that Mrs. P. [the mortgagor 
will shortly be making an appointment to see you with regard to 
her accounts with you for some time past. She has several 
questions which she wishes to raise. Steps are being taken to 
rebuild 101 Mountview Road [the mortgaged property}. Plans 
have been prepared and submitted to the local authority, and as 
soon as the work is in hand I will let you know, when Mrs. P.’s 
position can again be reviewed.” 

HARMAN, J., said that all that was necessary for an acknow- 
ledgment to take the case out of the statute was that the debtor 
should recognise the existence of the debt, or that the creditor 
should recognise a similar position. A good example for that 
proposition was cited in Stansfield v. Hobson (1853), 3 DeG. M. & G. 
620, an action to rédeem against the mortgagee in possession, 
who, in response to a letter by the agents for the mortgagor, wrote : 
“TI do not see the use of meeting either here or at Manchester 
unless some party is ready with the money to pay me off.’ That 
was a most casual reference to his position as mortgagee, but 
unless it was such a reference, the words “‘ money to pay me off ”’ 
were not sensible, and it was held to be a sufficient acknowledg- 
ment of the position. So in the present case, examination of the 
last letter written by the solicitor on 4th August, 1950, when looked 
at in the light of the claims being made against her client by the 
plaintiffs’ solicitors, describing themselves as the mortgagees’ 
solicitors, was an acknowledgment of the existence of the mortgage. 
In consequence that letter, within twelve years of November, 1940, 
took the case out of the Limitation Act, 1939, subject only to one 
point, namely, had the solicitor authority to bind her client by 
such an acknowledgment. It had been argued that there was 
no evidence that the solicitor was authorised to make the 
acknowledgment. <A _ solicitor who had been so authorised 
to clear up the mortgagor’s affairs had implied authority to make 
the acknowledgment which she did, that was to write the letter 
of 4th August, 1950. There being an acknowledgment within 
twelve years, the plea under the Limitation Act failed, and the 
mortgagees were entitled to an order for possession. Application 
granted. 

APPEARANCES: K. W. Rubin (Elliot & Macvie); James Gibson 
(Rees-Jones & Co.). 


(Reported by Mrs. IrEnz G. R. Moszs, Barrister-at-Law] [1 W.L.R. 635 
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QUEEN’S BENCH DIVISION 


STATUTORY INSTRUMENT: CONTROLLED PRICES: 
SCHEDULES OF PRICES NOT PRINTED BY QUEEN’S 
PRINTER: VALIDITY 
R. v. Sheer Metalcraft, Ltd., and Another 

20th November, 1953 

Trial on indictment at Kingston-upon-Thames assizes. 

The accused company and their managing director were charged 
on an indictment containing fourteen counts of infringements of 
the Iron and Steel Prices Order, 1951 (S.I. 1951 No. 252). It 
was contended on behalf of the accused that this was not a valid 
statutory instrument in that the schedules thereto, which were an 
integral part of it, had not been printed with the instrument 
when it was printed by the Queen’s Printer, as required by the 
Statutory Instruments Act, 1946, s. 2 (1), although the Minister 
had not certified under reg. 7 of the Statutory Instruments 
Regulations, 1947, that such printing was unnecessary. It was 
submitted for the Crown that this omission did not invalidate 
the instrument, but merely put the Crown to proof that the purport 
of the instrument had been brought to the notice of the public 
or of those likely to be affected by it or of the person charged. 
Judgment was given on these submissions before evidence was 
heard relating to the commission of the offence charged and to the 
steps taken by the Crown to promulgate the instrument in 
question. The Act of 1946 provides: ‘‘ 2.—(1) Immediately 
after the making of any statutory instrument, it shall be sent 
to the King’s printer . . . and except in such cases as may be... 
prescribed by regulations . . . copies thereof shall as soon as 
possible be printed and sold by the King’s printer . . . 3. —(1) Regu- 
lations . . . shall make provision for the publication by His 
Majesty’s Stationery Office of lists showing the date upon which 
every statutory instrument .. . was first issued ... (2) In any 
proceedings... for. . . a contravention of any such statutory 
instrument, it shall be a defence to prove that the instrument 
had not been issued . . . at the date of the alleged contravention 
unless it is proved that at that date reasonable steps had been 
taken for the purpose of bringing the purport of the instrument 
to the notice of the public, or of persons likely to be affected 
by it...’ By reg. 7, if the responsible authority is of opinion 
that the printing of any schedule is unnecessary or undesirable, 
he may so certify when sending it to the King’s printer, ‘‘ and any 
instrument so certified shall . . . be exempt from the requirements 
aforesaid . . .” 

STREATFEILD, J., said that, on the wording of s. 3 (2), the 
making of an instrument was one thing, and the issue of it another. 
If it was made it could be contravened ; if it had not been issued, 
that provided a defence; the Crown must then prove that 
reasonable steps had been taken to bring it to the notice of 
persons concerned. ‘The making of an instrument was complete 
when it was made by the Minister and laid before Parliament. 
The remaining matters were purely procedure for the issue of an 
instrument validly made. If that were not so, there would be no 
need for s. 3 (2) to provide a defence, because there could be no 
contravention ; the provision of a defence postulated that the 
instrument must have been validly made in the first place. The 
failure of the Minister to certify under reg. 7 did not invalidate 
the order; it merely threw the burden on the Crown to prove 
that reasonable steps had been taken. 

[Evidence to that effect was then given.| Verdict, guilty. 

APPEARANCES: G. Pollock, Q.C., and R. D. L. Du Cann 
(Peters && Peters); Melford Stevenson, Q.C., and E. Clarke 
(Treasury Solicitor). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


Streatfeild, J., and a jury. 


[2 W.L.R. 777 


HUSBAND AND WIFE: DESERTION BY HUSBAND: 
WIFE’S RIGHT TO REMAIN IN MATRIMONIAL HOME 
Street v. Denham 
Lynskey, J. 21st December, 1953 

Action tried at Winchester assizes. 

The plaintiff claimed possession of a house at Fareham as 
owner under a conveyance to her by the defendant’s husband. 
Before 1942 the house had been the defendant’s matrimonial 
home, but in that year her husband deserted her and went to live 
with the plaintiff, with whom he had lived ever since, while the 
defendant remained in the house with the husband’s grandmother. 
In 1950 the husband suggested that the defendant should move 
to a house in Portsmouth which he would buy for her; after 
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consideration, the defendant decided to hold back until the 
question of beneficial ownership should be settled. The defendant 
remained at Fareham, but no longer with the grandmother, whom 
she now refused to have with her. In January, 1952, the husband 
conveyed the Fareham house to the plaintiff. In the action 
the plaintiff alleged that the defendant was in possession by 
permission of the husband, which had been withdrawn before 
the date of the conveyance. The defendant claimed that she had 
an irrevocable licence to remain in the former matrimonial home 
after the husband’s desertion, which right was effective against 
the plaintiff, who had purchased with full knowledge of the 
circumstances. The plaintiff contended in reply that any licence 
which the defendant might have was contractual, and that the 
defendant had broken its terms by refusing alternative 
accommodation. 

LYNSKEY, J., said that it was established by /:vrington v. 
Errington [1952] 1 K.B. 290; Bendall v. McWhirter (1952 
2 Q.B. 466, and Ferris v. Weaven [1952)} 2 All E.R. 233 that a 
wife deserted by her husband and left by him in the matrimonial 
house was a special licensee with such a right that the husband 
could not turn her out without an order of the court. In Bendall 
v. McWhirter, supra, Denning, L.J., had actually visualised the 
facts of the present case when he said that any other view of a 
wife’s rights would lead to great injustice, as it would mean that a 
guilty husband could transfer the house to his new mistress and 
then evict his innocent lawful wife. In Ferris v. Weaven, 
it was held that a purchaser with notice of the wife’s right could 
not evict her. The defendant was accordingly entitled to succeed, 
subject to the question of contractual licence. On the facts, 
there was no concluded agreement that the defendant should 
leave the house at Fareham ; there was no consideration for any 
contract as the defendant, although she might not have known 
it, already had a right to remain in the matrimonial house. 
Judgment for the defendant. 

APPEARANCES: T. G. Field-Fisher (Churcher ¢» Churcher, 
Gosport) ; I. N. D. Wallace (Hobson Thomas, Sherwell & Wells, 


Portsmouth). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


supra, 


[1 W.L.R. 624 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PROBATE : REVOCATION OF GRANT : ALLEGED FAILURE 
TO DISCLOSE ASSETS 
In the Estate of Cope, deceased 
Collingwood, J. 24th February, 1954 

Motion. ‘s 

It was alleged that certain assets of the deceased had not 
been disclosed by the administration of the deceased's estate 
and application was made to the court on motion for a revocation 
of the grant and for a grant of letters of administration de bonis 
non to an independent person. There Was no suggestion of 
any defect in title of the grantees nor of a supervening incapacity. 

CoLLinGwoop, J., said that it had been conceded that the 
facts were not directly covered by any of the grounds for revoca- 
tion set out in Tristram & Coote, 19th ed., at p. 336 and the 
following pages, but it had been submitted that thoge grounds 
were not exhaustive and were only examples, and that other 
cases could be found, of which the present was one, in which 
it would be proper, in the special circumstances, to revoke the 
letters of administration already granted and make a new grant 
in substitution. His lordship considered the authorities and 
said that, in his opinion, none of the cases really covered the 
present one. There was no suggestion that there had been any 
defect in the title of the grantee of the letters of administration, 
or any supervening incapacity. There might be, upon the evidence 
that had been put forward, a prima facie case for an inventory 
and an account under s. 25, but it was not a case in which the 
court could order revocation of the grant. Motion dismissed 
with costs. 

APPEARANCES : Crispin (Saunders, Sobell, Greenbury & 
Seuffert (Parsner & Co.). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] 


Leigh) ; 
[1 W.L.R. 608 


HUSBAND AND WIFE: COMMITTAL ORDER: 
DURATION 
Sichel v. Sichel 
Willmer, J. 22nd March, 1954 
Application to extend committal order. 
On 23rd March, 1953, an order had been made committing 
the respondent to prison for non-payment of maintenance, 
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the committal order being suspended so long as payments of 
2s. 6d. per week were made. At that rate, it would have taken 
almost ten years to pay off the debt. The respondent had fully 
complied with the order, having paid 2s. 6d. per week in addition 
to the current maintenance. The committal order was now 
almost one year old and the question arose whether it had to 
be extended. 

WILLMER, J., said that, until recently, the County Court Rules 
had applied in all cases brought in the High Court under s. 5 
of the Debtors Act, 1869, by reason of r. 379 of the Bankruptcy 
Rules, 1915, the jurisdiction under s. 5 of the Debtors Act 
having been assigned many years ago by the Lord Chancellor 
to the judge sitting in bankruptcy. But new bankruptcy rules 
had been made in 1952, and a different set of rules was, for the 
first time, applied to proceedings under the Debtors Act arising 
in the Divorce Division. By r. 383 of the Bankruptcy Rules, 
dated 5th December, 1952, cases where the High Court was 
exercising jurisdiction in respect of an order or judgment made 
or given in a matrimonial cause had been specifically excepted. 
Within a few days of the publication of those rules, namely, 
on 18th December, 1952, the Matrimonial Causes (Judgment 
Summons) Rules, 1952, had been published. Those were the 
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HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 

Agriculture (Miscellaneous Provisions) Bill [H.C.] 
(30th March. 
Judges’ Remuneration Bill [H.C.] {30th March. 

Wesleyan and General Assurance Society Bill |H.C. 
[ist April. 
Read Second Time: 





Institution of Mechanical Engineers Bill [H.C.| — [1st April. 


Read Third Time :— 
Cotton Bill [H.C.] 
Falmouth Docks Bill | H.L. 


Food and Drugs Amendment Bill [H.L.] 
Pests Bill [H.L.] 
In Committee :— 
British Industries Fair (Guarantees and Grants) Bill [H.C.] 
[ist April. 
Food and Drugs (Scotland) Bill [H.L.] {30th March. 
National Gallery and Tate Gallery Bill [H.L.] {30th March. 
Pensions (Increase) Bil! [H.C.] {1st April. 


fist April. 
Ist April. 
{30th March. 
{1st April. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Read First Time :— 

Town and Country Planning (Scotland) Bill [H.C.] 

{ist April. 

To make provision with respect to Scotland for compensation 
and other payments by reference to claims for payments under 
section fifty-five of the Town and Country Planning (Scotland) 
Act, 1947; to make further provision as to the acquisition of 
land by public authorities, as to compensation in respect of orders 
revoking or modifying permission to develop land and in respect 
of damage to requisitioned land, as to development charges, 
as to Exchequer grants under the said Act of 1947, and as to 
payments under section fifty-six of that Act, and to amend 
other provisions of that Act; to make further provision for the 
modification of mining leases and orders granting working 
rights; to make further provision for the assessment under 
section one hundred and eight of the Lands Clauses Consolidation 
(Scotland) Act, 1845, of the consideration payable in respect 
of the discharge of acquired land from feu-duty and ground 
annuals and other burdens; to provide for the transfer of the 
functions in Scotland of the Central Land Board, on the dissolu- 
tion of that Board, to the Secretary of State ; and for purposes 
connected with the matters aforesaid. 


Read Second Time :— 
Metropolitan Common Scheme (Ham) Provisional Order Bill 
C.] {31st March. 
[29th March. 
{30th March. 


Newcastle upon Tyne Corporation Bill [H.L.| 
Telegraph Bill [H.C.] 
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rules which now governed the procedure when the Divorce 
Court exercised its jurisdiction under the Debtors Act, 1869. 
The Matrimonial Causes (Judgment Summons) Rules, 1952, 
were silent with regard to the necessity for renewal of a committal 
order after the expiration of one year. It would be in many 
cases almost an absurdity if, year by year, application had to 
be made to renew a committal order made on a judgment 
summons in this division. He (his lordship) could only infer, 
from consideration of the rules themselves, that the omission 
of any reference to the necessity of renewing a committal order 
after the duration of one year was deliberate having regard to 
the nature of the order which it is competent to make under the 
rules. So far as committal orders made in the Divorce Division 
were concerned, there was now no limitation as to the period 
of time for which they existed other than the period during 
which any part of the debt remained due. A committal order 
made in the Divorce Division under the new rules continued 
in operation until the debt in respect of which it was made 
had been fully paid. 
APPEARANCES: KX. Bruce Campbell (G. Parry Jones, The Law 
Society, Divorce Department). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 612 


THE WEEK 


In Committee :— 
Atomic Energy Authority Bill [H.C.] 
Housing Repairs and Rents Bill [H.C.] 


[30th March. 
[1st April. 


B. DEBATES 


Mr. Eric FLETCHER moved to annul the Legal Aid (General) 
(Amendment No. 1) Regulations, 1954. He opposed only one 
of the regulations, No. 4, which he interpreted as having the effect 
of increasing, at any rate in a certain number of cases, the 
contributions which could be exacted from persons who obtained 
legal aid certificates. Mr. Fletcher pointed out that previous 
annual reports of The Law Society to the House of Commons 
had been published promptly ; the present annual report had 
been presented as long ago as June of last year but had still not 
been published. The House therefore did not know what the 
comments made last year by The Law Society were, nor did it 
know what observations thereon had been made by the Advisory 
Committee ; yet the House was asked to approve these present 
regulations. 

This was significant, because previous reports had adversely 
criticised the amount of contributions which had been exacted 
from a class of applicants by the National Assistance Board. 
These regulations would further increase the contributions. 
They provided that where the probable cost of proceedings 
exceeded the maxinium amount of the contribution determined 
by the National Assistance Board, the local committee must 
prescribe that maximum amount. Hitherto it had been open to 
a local committee to fix something less than the probable cost 
of the proceedings and something less than the maximum amount. 
Mr. Fletcher further objected that the probable cost of proceedings 
was not decided for each individual case. A memorandum of 
guidance had been sent out to local committees and they had been 
told that the average cost of an undefended divorce, for example, 
was about 4605. Hence they said that in every case the probable 
cost would be £65, whereas in the specific case it might be much 
less—{45 or £50. 

The SoxriciroR-GENERAL paid a tribute to the work of the 
committees and of The Law Society. He hoped there would be 
a further opportunity of discussing the matter but he could not 
do so then without a breach of the rules of order. [29th March. 


When the Housing Repairs and Rents Bill was considered on 
re-committal, Mr. MACMILLAN introduced a new clause to take out 
of the Rent Acts dwelling-houses erected or converted after 
the commencement of the Act, provided that the conversion 
was not assisted by public funds from the local authorities 
under the Housing Act, 1949. <A further new clause provides 
that para. (g) (ii) of Sched. I to the Act of 1933 (under which 
the court has power to give the landlord possession of a dwelling- 
house, without alternative accommodation being provided, 
where the landlord requires the house for an agricultural worker) 
shall no longer apply. There was a general feeling that the powers 
conferred by this provision were no longer justified. 

Further additions to the Bill include a provision enabling 
local authorities to defer the demolition of a house if it was 
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required to provide support for a house they were patching up 
or for some other special reason connected with the retention of 
patched or other houses in the clearance area. Clause 10 was 
extended to cover lodging-houses, thereby enabling local autho- 
rities to serve a notice specifying works needed to make such a 
house suitable for occupation in the way it was in fact occupied, 
or alternatively requiring the person in control to reduce the 
number of individuals or families living in the house. Clause 24 
(Determination whether conditions fulfilled to justify increase 
of rent) was extended to give a right of access to the court for a 
landlord who had not challenged a certificate of disrepair but 
had carried out the works in order to make the house fit. 
[ist April. 


C. QUESTIONS 
PLANNING APPEALS (DECISIONS) 

Mr. Marpves said that there had been a large increase in the 
number of planning appeals in the last twelve months and this 
had inevitably led to some delay. To meet this situation the 
number of inspectors had been increased and special arrangements 
had been made at the Ministry to help speed up the reading of 
decisions. [30th March. 


MERCHANDISE MARKS AcT (PROSECUTIONS) 

The PRESIDENT OF THE BOARD OF TRADE Said the Board could 
not help individual members of the public to obtain satisfaction 
from retailers for breach of warranty. Where there was evidence 
of an offence under the Merchandise Marks Act it was open to 
anyone to prosecute. The cases in which the Board of Trade 
would prosecute were, in accordance with regulations made under 
the Merchandise Marks Act, 1891, such as appeared to them to 
affect the general interests of the country, or of a section of the 
community, or of a trade. [ist April. 


STATUTORY INSTRUMENTS 


(S.I. 1954 No. 391.) 


Aliens (Approved Ports) Order, 1954. 
(S.I. 1954 


Aliens (Employment) (Visiting Forces) Order, 1954. 
No. 394.) 

Aliens (Landing and Embarkation (Forms)) Order, 1954. 
1954 No. 392.) 

Aliens (Places of Detention) Order, 1954. 

Aliens (Registration Certificate Fee) Order, 1954. 
No. 393.) 
Approved Schools (Contributions by Education Authorities) 
(Scotland) Regulations, 1954. (S.I. 1954 No. 371 (S. 38).) 
tivil Defence (Electricity Undertakings) Regulations, 1954. 
(S.I. 1954 No. 377.) 5d. 

Condensed Milk (Kevocation) Order, 1954. 

Exchange of Securities (No. 2) Rules, 1954. 
5d. 

Hair, Bass and Fibre Wages Council (Great Britain) Wages 
Regulation Order, 1954. (S.I. 1954 No. 389.) 6d. 

Higham Ferrers and Rushden Water Board Order, 1954. 
1954 No. 383.) 5d. 

Importation of Plants (General Licence) (Amendment) Order, 
1954. (S.I. 1954 No. 379.) 

Importation of Plants (General Licence) (Amendment) (Scotland) 
Order, 1954. (S.I. 1954 No. 412 (S. 45).) 

Importation of Plants from Belgium, France and the Netherlands 
(General Licence) Order, 1954. (S.I. 1954 No. 380.) 6d. 

Importation of Plants from Belgium, France and the Netherlands 
(General Licence) (Scotland) Order, 1954. (S.I. 1954 No. 411 
(S. 44).) 5d. 

Importation of Raw Cherries Order, 1954. (S.I. 1954 No. 372.) 5d. 

Inland Post Amendment (No. 10) Warrant, 1954. (S.I. 1954 
No. 414.) 5d. 

Iron and Steel (Financial Year of the Board) Order, 1954. 
1954 No. 376.) 


(S.1. 


(S.I. 1954 No. 395.) 
(S.I. 1954 


(S.I. 1954 No. 358.) 
(S.I. 1954 No. 363.) 


(S.1. 


(S.L. 
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Liskeard and District Water Board Order, 1954. (S.I. 1954 
No. 405.) 11d. 

Local Government (Allowances to Members) Regulations, 1954. 
(S.I. 1954 No. 397.) 6d. 

Local Government (Financial Loss Allowance) Regulations, 1954. 


(S.I. 1954 No. 398.) 


Local Government (Travelling Allowances, etc.) (Scotland) 
Amendment Regulations, 1954. (S.I. 1954 No. 400 (S. 40).) 

Maidstone (Extension) Order, 1954. (S.1. 1954 No. 375.) &d. 

Mid-Northamptonshire Water Board (Charges) Order, 1954. 
(S.I. 1954 No. 384.) 

Milk (Great Britain) Order, 1954. (S.I. 1954 No. 385.) 6d. 


Milk (Northern Ireland) Order, 1954. (S.I. 1954 No. 386.) 5d. 

Milk Powder (Revocation) Order, 1954. (S.I. 1954 No. 359.) 

National Health Service (Designation of Teaching Hospitals 
St. George’s Hospital) Order, 1954. (S.I. 1954 No. 378.) 

National Museum of Antiquities of Scotland (Commencement) 
Order, 1954. (S.I. 1954 No. 381 (C. 3) (S. 39).) 


Paignton (Repeal of Local Enactment) Order, 1954.  (S.I. 1954 
No. 374.) 
Pedestrian Crossings Regulations, 1954. (S.1. 1954 No. 370.) 6d. 


These regulations, which come into operation on Ist July next, 
consolidate with amendments the Pedestrian Crossings (General) 
Regulations, 1951, and the Pedestrian Crossings (london) 
Regulations, 1951, and their amending regulations. 


Representation of the People (Scotland) Kegulations, 1954. 
Rules of the Supreme Court (No. 1), 1954. (S.I. 1954 No. 407 

(L. 4).) 

By these rules, which came into operation on 5th April, a 
new paragraph is added to Ord. 7, r.4._ Under the new paragraph, 
it is provided that, where the civil aid certificate of an assisted 
person is revoked or discharged, the solicitor who has acted for 
him shall cease to be the solicitor acting in the cause or matter 
as soon as his retainer has determined under reg. 12 (2) of the Legal 
Aid (General) Regulations, 1950. If the party desires to proceed 
without legal aid and appoints the solicitor or another solicitor to 
act on his behalf, Ord. 7, r. 2 (7), is to apply as if the party had 
previously sued or defended in person. 

Safeguarding of Industries (I:xemption) (No. 3) Order, 1954. 

(S.I. 1954 No. 388.) 


Schools Grant Amending Regulations No. 5, 1954. (S.1. 1954 
No. 361.) 
Seed Potatoes (Amendment) Order, 1954. (S.1.1954 No. 360.) 5d. 


Severn River Board (Abolition of the Lower Avon Commissioners 
of Sewers) Order, 1954. (S.1. 1954 No. 387.) 


Stopping up of Highways (Derbyshire) (No. 4) Order, 1954 
(S.I. 1954 No. 364.) 

Stopping up of Highways (Durham) (No. 2) Order, 1954. (S.I. 
1954 No. 365.) 

Stopping up of Highways (Leeds) (No. 2) Orler, 1954. (S.1. 1954 
No. 347.) 

Stopping up of Highways (London) (No. 8) Order, 1954. (S.1. 
1954 No. 367.) 

Stopping up of Highways (London) (No. 9) Order, 1954.  (S.1. 
1954 No. 368.) 

Stopping up of Highways (Middlesex) (No. 1) Order, 1954. 


(S.I. 1954 No. 369.) 
Stopping up of Highways (North Riding of Yorkshire) (No. 1) 
Order, 1954. (S.I. 1954 No. 348.) 


Stopping up of Highways (Somerset) (No. 1) Order, 1954. (S.I. 
1954 No. 366.) 

Stretford (Repeal of Local Enactment) Order, 1954. (S.1. 1954 
No. 373.) 

Teachers’ Salaries (Scotland) Regulations, 1954. (S.I. 1954 
No. 403 (S. 41).) 1s. 2d. 


Wey Valley Water Order, 1954. (S.I. 1954 No. 356.) 8d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 





Mr. G. N. COOK 


Mr. George Nicholson Cook, solicitor, of Sunderland, died on 
24th March, aged 70. He was president of the Sunderland 
Law Society in 1948 and was chairman of the local Legal Aid 
Committee up to the time of his death. He was admitted in 
1908. 


Mr. C. STYRING 


Mr. Cyril Styring, solicitor, of Sheffield, died on 24th March, 
aged 68. A past president of the Sheffield and District Law 
Society, he was also its representative on the Sheffield Chamber 
of Commerce. He was president of the Sheffield Property Owners 
Protection Association and was admitted in 1908. 
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NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor has appointed Mr. Cart DouGLas 
AARVOLD, O.B.E., T.D., an additional judge of the Mayor’s and 
City of London Court. 


The Lord Chancellor has appointed Mr. DENNIs R. CLARKE 
to be a Taxing Master of the Supreme Court in the place of Master 
Lawton, who is due to retire on 25th April. 


Mr. Joun Marsom Epney, solicitor, of Berwick-upon-Tweed, 
has been appointed clerk of Berwick Magistrates’ Court in 
succession to Mr. James Gray, who is to retire this month after 
succeeding his father as clerk forty-one years ago. 

The Lord Chancellor has decided to appoint Mr. THOMAs 
FREDERICK SOUTHALL to be a Judge of County Courts, 
with effect from 31st March, in the place of the late Judge Whitmee 
as the Judge of Circuit 33 (Suffolk). 

Mr. DerrIK JAMES TayLorR, Senior Assistant Solicitor to 
Stoke-on-Trent Corporation, has been appointed Chief Assistant 
Solicitor to Leicester Corporation in succession to Mr. John 
Dews, who has gone into private practice. 


Personal Notes 

Mr. E. A. 
assistant magistrates’ clerk at Loughborough. 

presented with gifts from the Bench and solicitors. 


Payne is retiring after thirty years’ service as 
He has_ been 


Miscellaneous 
DEVELOPMENT PLANS 
County BokouGH OF PRESTON DEVELOPMENT PLAN 

On 27th January, 1954, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the office of the Borough Engineer 
and Surveyor in the Municipal Building, Lancaster Road, Preston. 
A copy of the plan will be open for inspection free of charge by 
all persons interested between 9 a.m. and 5.30 p.m. on week-days 
and between 9 a.m. and 12 noon on Saturdays. The plan 
became operative as from Ist April, 1954, but if any person 
aggrieved by the plan desires to question the validity thereof 
or of any provision contained therein on the ground that it is 
not within the powers of the Town and Country Planning Act, 
1947, or on the ground that any requirement of the Act or any 
regulation made thereunder has not been complied with in relation 
to the approval of the plan, he may, within six weeks from the 
Ist April, 1954, make application to the High Court. 


IsLES OF SCILLY DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the Isles of Scilly. 
The plan, as approved, will be deposited in the Town Hall, 
St. Mary’s, for inspection by the public. 


On Tuesday, 20th April, a new branch of the trustee 
department of Barclays Bank is to be opened at 35 Hills Lane, 
Shrewsbury. 


Wills and Bequests 
Mr. C. J. Widdows, retired solicitor, of Leigh, Lancs, left 
£107,902 (£106,971 net). 
Major RK. M. P. Willoughby, retired solicitor, of London, 
W.C.2, left £53,976 (£50,610 net). 


SOCIETIES 


At the annual meeting of the BirMINGHAM Law Society, held 
on 31st March, Mr. T. Bernard Smith, magistrates’ clerk at 
West Bromwich, was elected president and Mr. J. A. C. Taylor, 
vice-president. Mr. Smith thus becomes only the fifth president 
to be chosen from outside Birmingham since the Society was 
formed in 1818. The membership of the Society is now 500. 


PRACTICE DIRECTION 
CHANCERY DIVISION 
THE WITNEss LIsT 

The following Practice Direction will take effect with regard 
to Witness Actions and proceedings set down for hearing on 
and after Tuesday, April 27th, 1954, in substitution for the 
Practice Direction dated 20th March 1952 printed in [1952} 
W.N. 170 [96 Sot. J. 202]. It has been framed with a view 
to ensuring so far as possible that an action comes on for hearing 
on a definite day related to the date on which it was set down for 
trial. 

1. There will be one Witness list only of cases awaiting trial. 

2. Within 10 days of setting down an action the Solicitors 
for each party separately represented must lodge with the Cause 
Clerk at Room 136 a certificate (signed by Counsel if the pleading 
was settled by Counsel) stating the length of time the trial is 
expected to occupy. This certificate may be sent by post if 
desired, and a single certificate, signed by all the Counsel concerned, 
should be lodged whenever this course is practicable. 

3. An action will appear in the list 23 days after being set 
down. The date on which it will come on to be heard will be 
fixed by the Court of its own motion, and this date, and the length 
of time allotted to the case, will be indicated in the list. The date 
fixed will not be earlier than 21 days after the first appearance 
of the case in the list. 

4. The periods of 10 days (paragraph 2) and 23 days 
(paragraph 3) will be calculated by reference to the sittings of 
the Courts as prescribed by Order 63 rule 1, periods during which 
the Courts are not sitting being excluded. 

5. If circumstances affecting the probable length of a case 
appearing in the list arise, notice of the fact, and, where appro- 
priate, a revised estimate of the length of the hearing, must be 
given promptly to the Cause Clerk who will note it and transmit 
it to the Clerk of the Judge in charge of the list. 

6. All applications with regard to cases appearing in the 
Witness List are to be made to the Judge notified in the Daily 
Cause List as the Judge in charge of the list. If, upon the settle- 
ment of any such case, no order is required, immediate notification 
of the settlement, signed by the Solicitors for all parties, must 
be left with the Cause Clerk for transmission to the Clerk of the 
Judge in charge of the list, when the case will be struck out of 
the list. 

7. A party intending to apply for an alteration of the date 
fixed for the trial of a case shall give not less than 48 hours 
notice in writing (a) to the other parties to the case (other than 
parties in default against whom he is entitled to move for judgment) 
and (b) to the Clerk of the Judge in charge of the list. 

8. It is to be clearly understood that the dates fixed by the 
Court for the hearing of cases will not be altered except for good 
cause such, for example, as the illness, or absence abroad, of a 
party or an essential witness. 

9. A proceeding commenced otherwise than by writ which is 
directed to be heard with witnesses will appear in the list not 
earlier than 7 days after the date on which the order for hearing 
with witnesses was made or (in the case of a Summons adjourned 
into Court) the date on which the papers are received by the 
Cause Clerk, and will be allotted as early a date for hearing as 
is practicable. From the date of its appearance in the list, 
paragraphs 5, 6, 7 and 8 of these Directions will apply to such 
case. 

By direction of the Judges of the Chancery Division. 

W. S. Jones, 
Chief Registrar, 


2nd April, 1954. Chancery Division. 
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